
SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/15/2022 

 

 

PAGE 1 OF 49 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  

Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 

Department 36 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01133 
CASE NAME:  MELLISSA FORTUNE VS. NISSAN NORTH AMERICA, INC. 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: NISSAN NORTH AMERICA, INC. 
*TENTATIVE RULING:* 
 
The parties have stipulated to continue the hearing on this motion to October 6, 2022. 
 

 

 

 

 

 

 

  

    

2. 9:00 AM CASE NUMBER:  MSC18-00704 
CASE NAME:  JOHNSON VS PACIFIC WEST 
 HEARING ON SUMMARY MOTION    
FILED BY: PACIFIC WEST BUILDERS INC WHICH WILL DO BUSINESS IN CALIF AS IDAHO PA CIFIC WEST 
BUILDERS INC 
*TENTATIVE RULING:* 
 
The parties have stipulated to continue the hearing on this motion to October 6, 2022. 
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3. 9:00 AM CASE NUMBER:  MSC18-01894 
CASE NAME:  FRESH SOURCE VS DAGEN, ET AL. 
 *HEARING ON MOTION IN RE:  SUMMARY JUDGMENT  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendants Shawn Dagen, HS&R Sales and Marketing, LLC, and HS&R Fresh, LLC’s 

(collectively, “Defendants”) Motion for Summary Judgment, or in the alternative, Summary 

Adjudication (“MSA”). The MSA relates to the Second Amended Complaint (“SEC”) filed by Plaintiff 

Fresh Source Produce, LLC. The SEC alleges nine causes of action: (1) interference with contract, 

(2) interference with prospective advantage, (3) conversion, (4) statutory theft, (5) unfair competition 

in violation of business and professions code section 17200 (“UCL”), (6) unfair competition in violation 

of common law, (7) misappropriation of trade secret, (8) breach of fiduciary duty, and (9) breach of 

oral contract.  

For the following reasons, the Motion for Summary Judgment is denied. Defendants’ Motion for 

Summary Adjudication is granted as to the first, second, third, fourth, fifth, sixth, seventh, and eighth 

causes of action. 

Defendants Request for Judicial Notice is granted, although not necessary to review the Court’s own 

files regarding the Complaint and Second Amended Complaint.  

Initial Finding Regarding Summary Judgment 

Defendants’ notice of motion and motion both seek summary judgment as to the entirety of 

Plaintiff’s Second Amended Complaint.  Summary judgment (as opposed to summary adjudication) is 

appropriate when “the action has no merit…” (California Code of Civil Procedure (“CCP”) § 437c(a).) 

“The motion for summary judgment shall be granted if all the papers submitted show that there is no 

triable issue as to any material fact and that the moving party is entitled to a judgment as a matter of 

law.” (CCP § 437c(c).) Thus, in order for summary judgment to be proper, the whole matter, i.e. all of 

Plaintiff’s causes of action must be determined to have no merit. 

Here, as noted above, the SEC includes nine causes of action – the ninth being breach of oral contract. 

Defendants’ papers, other than acknowledging that there is a cause of action for breach of oral 

contract (Motion at 1:16-17), and that Defendant Dagen never had a written contract “and all 

promises made by Fresh Source were oral” (Id. at 3:25), fail to address that cause of action. The 

notice of motion also only mentions moving for summary adjudication as to the first eight causes of 

action. (Notice at 2:7-8.) As Defendants do not actually address the breach of oral contract cause of 

action, summary judgment cannot be granted.  

Factual Background 

Plaintiff Fresh Source Produce, LLC (“Plaintiff” or “Fresh Source”) is a produce merchandiser and 
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broker.  

Defendant HS&R Sales and Marketing Solutions, LLC (“HS&R Sales”) was formed in 2009 as Archpoint 

Sales West, LLC. HS&R Sales is in the business of providing sales and marketing services to consumer-

packaged goods companies.  

Defendant Shawn Dagan was the President of Plaintiff Fresh Source from approximately August 2013 

until July 16, 2018, when he resigned from Fresh Source. The day after resigning from Fresh Source, 

Mr. Dagan signed an Employee Confidentiality, Non-Disclosure, and Non-Solicitation Agreement 

(“NDA”) with HS&R Sales. Shortly thereafter, in August 2018, Defendant HS&R Fresh, LLC (“HS&R 

Fresh”) was formed. HS&R Fresh is jointly owned by HS&R Sales (60% owner) and Defendant Shawn 

Dagen (40% owner).  

In September 2018, Plaintiff filed the instant case alleging nine causes of action. The main focus of the 

allegations is that Defendant Dagen took trade secrets and other confidential information from 

Plaintiff, and has improperly used such information to injure Plaintiff’s business and benefit the new 

company/competitor Mr. Dagen helped from – HS&R Fresh.   

Standard 

The party moving for summary judgment has the burden of persuasion to show there is no triable 
issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets this burden does 
the burden shift to the opposing party to make its own prima facie showing of the existence of a 
triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) “In 
ruling on the motion, the court must consider all of the evidence and all of the inferences reasonably 
drawn therefrom, and must view such evidence and such inferences, in the light most favorable to 
the opposing party.” (Aguilar, supra, 25 Cal.4th at p. 843 (internal citations and quotations omitted); 
see also, Code of Civ. Proc. § 437c(c).) 

The pleadings define the scope of Plaintiffs' claims for purposes of a defendant moving for summary 
judgment. (Teselle v. McLoughlin, supra, 173 Cal.App.4th 156, 161 ["'The complaint measures the 
materiality of the facts tendered in a defendant's challenge to the plaintiff's cause of action.’ [Citation 
omitted.]," quoting FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 381].)  

Analysis 

The Court will begin by addressing Plaintiff’s seventh cause of action for misappropriation of trade 

secret, as Defendants hinge much of their MSA on that cause of action, and the implications the trade 

secrets have on the other causes of action.  

Misappropriate of Trade Secrets 

Under California’s Uniform Trade Secrets Act (“CUTSA”), “a prima facie claim for misappropriation of 

trade secrets requires the plaintiff to demonstrate: (1) the plaintiff owned a trade secret, (2) the 

defendant acquired, disclosed, or used the plaintiff’s trade secret through improper means, and (3) 
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the defendant’s actions damaged the plaintiff.” (Sargent Fletcher, Inc. v. Able Corp. (2003) 110 

Cal.App.4th 1658, 1665.)  

A “trade secret” is defined as “information, including a formula, pattern, compilation, program, 

device, method, technique or process, that: (1) [d]erives independent economic value, actual or 

potential, from not being generally known to the public or to other persons who can obtain economic 

value from its disclosure or use; and (2) [i]s subject to efforts that are reasonable under the 

circumstances to maintain its secrecy.” (Civ. Code § 3426.1(d).)  

“[A] plaintiff who seeks relief for misappropriation of trade secrets must identify the trade secrets and 

carry the burden of showing that they exist.” (MAI Sys Corp. v. Peak Computer, Inc. (1993) 991 F.2d 

511, 522 citing Diodes, Inc. v. Franzen (1968) 260 Cal.App.2d 244.) “Labeling information as a trade 

secret or as confidential information does not conclusively establish that the information fits this 

description.” (Thompson v. Impaxx, Inc. (2003) 113 Cal.App.4th 1425, 1430 citing Morlife, Inc. v Perry 

(1997) 56 Cal.App.4th 1514, 1522.) 

“There are a number of related factual determinations, such as whether the trade secret is in fact 

secret, whether the information ‘derive[s] independent economic value, whether a party made 

reasonable efforts to maintain secrecy, and whether disclosure will cause damage.” (In re Providian 

Credit Card Cases (2002) 96 Cal.App.4th 292, 300-01 internal citations omitted.)  

“Reasonable efforts to maintain secrecy have been held to include advising employees of the 

existence of a trade secret, limiting access to a trade secret on ‘need to know basis,’ and controlling 

plant access.’” (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1454 quoting Legis. Com. 

Com., 12A West’s Ann. Civ. Code (1997) ed. foll. § 3426.1, p.239.) “Requiring employees to sign 

confidentiality agreements is a reasonable step to ensure secrecy.” (Whyte, 101 Cal.App.4th at 1454.)  

Defendants’ Arguments 

Defendants argue that the “undisputed facts show that Fresh Source did not work reasonably to keep 

its alleged trade secrets secret.” (Motion at 6:13-14.) They also argue that the undisputed facts show 

that none of the Defendants “acquired any information of Fresh Source, trade secret or otherwise, by 

improper means in violation of California law.” (Motion at 6:14-16.) Defendants rely on the 

declaration of Defendant Dagen to support these claims, and Fresh Source’s discovery responses 

confirming that Mr. Dagen did not have a written contract with Fresh Source and never signed a non-

disclosure or non-solicitation agreement while working for Fresh Source. (See UMF 3-8.)  

Mr. Dagen’s declaration states that he “did not bring any trade secret information or confidential 

information from my prior employer to Fresh Source Produce,” and that he “did not attempt to 

convey any such information to Fresh Source Produce.” (Dagen Decl., ¶ 3.) He also states that he was 

an at-will employee, did not have a written contract with Fresh Source, and never signed a 

nondisclosure, noncompete, or nonsolicitation agreement. (Id. at ¶¶ 4, 6-7.) Mr. Dagen confirms that 

while working at Fresh Source, he “had authorized access to its confidential, proprietary, and trade 
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secret information.” (Id. at ¶ 8.)  

With regards to Fresh Source’s procedures for securing their confidential and trade secret 

information, Mr. Dagen declares that while he worked at Fresh Source “there were no written 

policies, procedures or protocols for the protection or designation of any information as ‘confidential’ 

held by the company that was shared with [him.]” (Dagen Decl., ¶ 9.) In addition, no “persons at 

Fresh Source Produce ever advised [him] of any procedures or security restrictions on [his] or any 

other employees’ access to information.” (Ibid.) He does not recall Fresh Source “employing security 

measures to protect confidential data in the Northern California Division of Fresh Source Produce.” 

(Id. at ¶ 10.)  

Plaintiff’s Position  

Plaintiff has identified twenty separate categories of information that it contends constitute its trade 

secrets at issue in this case. (Declaration of Robert Thompson in Support of Plaintiff’s Confidential 

Identification of Trade Secrets [C.C.P. § 2019.210.]) These include information such as commission 

rates paid by Retailers, sales information compiled and analyzed by Fresh Source, identifying 

information of Principles and Retailers, terms and conditions of contracts with Principals, display 

analyses and strategies for maximizing sales, identity of prospective Principals and Retailers, routing 

reports, employee payroll and salary information, and trade show strategies. (Ibid.) Each of the above 

categories list anywhere from three to nine forms in which the above information is stored. (Ibid.)  

For example, Plaintiff contends that “Identifying information of Principles and Retailers” includes the 

following confidential information (which they allege are trade secrets): (a) customer lists, (b) identity 

of key personnel at each company, (c) phone numbers, (d) email addresses, (e) detailed profiles 

(preferences, touch-points, support of corporate walks, seasonal/holiday switchover support, store 

openings, remodels, category information, and each Retailer’s focus), (f) platform for connecting with 

decision makers, (g) resulting reports, and the content and format for such reports; and (h) in 

combination, other practices and reporting outlined herein. (Id. at 11.9) All told, it appears that 

Plaintiff is asserting upwards of sixty or more different trade secrets in these twenty separate 

categories. (Id. at 11.1-11.20.) 

Plaintiff presents evidence that a number of the above items were considered ‘confidential’ by Fresh 

Source, and that Defendant Dagen agreed with that assessment. For example, commissions earned by 

Fresh Source, contracts between Fresh Source and client companies and terms therein, employee 

salaries, and the methods and protocols used to service retailers. (See Dagen Depo. at 87:11-25; 88:1-

9, 132:4-7; 91:18-92:11, and 135:13-136:4.)  

Other Fresh Source employees testified about various other information that they considered 

‘confidential,’ such as (1) services provided to clients (Anderson Depo. at 133:4-13); (2) key personnel 

at each client company (Id. at 134:10-25); (3) names of prospective Principles (Id. at 135:1-10; 

Zagarella Depo. at 80:1-9); (4) commission rates for Principles (Haubert Depo at 34:12-24, 40:19-; 

Prante Depo. at 60:3-8, 64:7-12); (5) display strategies (Haubert Depo. at 41:7-11, 42:2-4); (6) 
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employee salaries and compensation (Id. at 51:12-16; Cecil Depo. at 70:1-8; Prante Depo. at 60:3-8; 

Zagarella Depo. at 84:6-8); and (7) schematics for stores (Prante Depo. at 34:7-14, 59:17-19, 61:21-

25.)  

Mr. Haubert went so far as to state that he believed “everything is kind of confidential within the 

different retailers.” (Haubert Depo. at 39:3-4.) Plaintiff’s General Manager, Robert Thompson, went 

even farther to explain that he believes that anything that Fresh Source does that is successful 

qualifies as a trade secret. (Thompson Depo. at 221:24-222:6.)  

Labeling information as a trade secret does not conclusively establish that the information fits this 

description. (Thompson, supra, 113 Cal.App.4th at 1430.) Although trade secrets certainly are 

confidential, they are defined and protected by statute. Confidential information, however, is 

generally defined by contract or company policy, and its defined scope may be broader than the 

narrower statutory definition of a trade secret.  

Here there are a number of issues with Plaintiff’s assertion of the numerous trade secrets in this case. 

To begin with, the evidence cited by Plaintiff only relates to a small number of the alleged trade 

secrets it contends are at issue in this matter. For example, in the list of alleged trade secrets, Plaintiff 

asserts that “Sales information complied and analyzed by Fresh Source Produce L.L.C.,” which is 

“derived from, and incorporated into” (a) sales records and recaps, (b) data collected and processed 

reflecting sales of the Principals’ products, (c) data collected and processed reflecting sales of 

competitors’ products, (d) sales sheets reflecting pricing and UPC numbers, (e) Google Drive, and (f) in 

combination, with other practices and reporting outlined herein” are trade secrets. (Declaration of 

Robert Thompson in Support of Plaintiff’s Confidential Identification of Trade Secrets [C.C.P. § 

2019.210.) 

There does not appear to be any evidence, however, that discusses this topic. None of the above 

evidence cited by Plaintiff covers this topic. There is no discussion of how the sales information in 

particular is stored, nor is there any evidence explaining how access to such information is restricted 

and/or limited. Additionally, there is no evidence or discussion whatsoever about how such 

information “derives independent economic value, actual or potential, from not being generally 

known to the public or to other persons who can obtain economic value from its disclosure or use.” 

(Civ. Code § 3426.1(d).)  

Likewise, Plaintiff maintains that “Cost analyses of promotional activity related to Principals’ 

products” is a trade secret, and the confidential information includes: (a) the means of collecting, 

processing and analyzing cost of media, manpower and material for each product, (b) resulting 

reports, and the content and format for such reports; and (c) in combination, other practices and 

reporting outlined herein. (Declaration of Robert Thompson in Support of Plaintiff’s Confidential 

Identification of Trade Secrets [C.C.P. § 2019.210.) Again, there is no evidence cited by Plaintiff that 

relates to this topic at all.  

Another example is the claim that Plaintiff’s customer lists are trade secrets. Plaintiff makes this 
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assertion, but does not explain how or why the customer list should be considered a trade secret. 

“[C]ourts are reluctant to protect customer lists to the extent they embody information which is 

‘readily ascertainable’ through public sources, such as business directories.” (Morlife, Inc. v. Perry 

(1997) 56 Cal.App.4th at 1521.)  

“On the other hand, where the employer has expended time and effort identifying customers with 

particular needs or characteristics, courts will prohibit former employees from using this information 

to capture a share of the market. Such lists are to be distinguished from mere identities and locations 

of customers where anyone could easily identify the entities as potential customers. As a general 

principle, the more difficult information is to obtain, and the more time and resources expended by 

an employer in gathering it, the more likely a court will find such information constitutes a trade 

secret.” (Ibid.) 

Plaintiff provides no evidence showing the time, effort, and energy used to develop customer lists, or 

how the lists it complied are somehow different from general information available to the public. As 

Defendants point out, Plaintiff features a number of its customers and clients on its public website: 

https://freshsource.info/ These include a number of well-known regional and national retailers and 

brands. Plaintiff does not explain how their alleged trade-secret client list differs from general 

information available to those within the industry. (Am. Paper & Packaging Prods. v. Kirgan (1986) 

183 Cal.App.3d 1318, 1326 finding that if “information is generally known in the trade and already 

used by good faith competitors, it is not a protectable trade secret….”)  

For the few outlined above that are actually identified and discussed, Plaintiff fails to provide 

sufficient and specific evidence establishing that they are trade secrets. For example, Mr. Dagen 

acknowledges that employee salaries were considered confidential. (Dagen Depo. at 91:18-92:11.) 

Other employees acknowledged that they were not privy to employee salaries and/or understood 

that information to be confidential. (Haubert Depo. at 51:12-16; Cecil Depo. at 70:1-8; Prante Depo. 

at 60:3-8; Zagarella Depo. at 84:6-8.) Confidential, however, does not mean it is a trade secret. 

Even if the Court agrees that the evidence presented established that employee salary information 

was “subject to efforts that are reasonable under the circumstances to maintain its secrecy,” (the 

Court makes no such finding), Plaintiff presents no evidence that such information had “independent 

economic value.” (Civ. Code § 3426.1(d).) It appears that Plaintiff “mistakenly assumed that secrecy 

equals economic value. It does not.” (Gab Bus. Servs. v. Lindsey & Newsom Claim Servs. (2000) 83 

Cal.App.4th 409, 428-29 confirming jury finding that plaintiff failed to show that employee salary 

information was not a trade secret.)  

 Independent Economic Value 

The party asserting that certain information constitutes a trade secret has the burden to show the 

independent economic value of that information. (Altavion, Inc. v. Konica Minolta Systems 

Laboratory, Inc. (2014) 226 Cal.App.4th 26, 62.)  

“The value of information claimed as a trade secret may be established by direct or circumstantial 

https://freshsource.info/
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evidence. Direct evidence relating to the content of the secret and its impact on business operations 

is clearly relevant. Circumstantial evidence of value is also relevant, including the amount of resources 

invested by the plaintiff in the production of the information, the precautions taken by the plaintiff to 

protect the secrecy of the information …, and the willingness of others to pay for access to the 

information.” (Altavion, Inc., supra, 226 Cal.App.4th at 62.)  

“The information must be sufficiently valuable to afford an economic advantage to others. The actual 

or potential advantage need not be great, but it must be more than trivial.” (Altavion, Inc. 226 

Cal.App.4th at 62 citing Yield Dynamics, Inc. v. TEA Systems Corp. (2007) 154 Cal.App.4th 547, 564.) 

“[T]he focus of the inquiry regarding the independent economic value element is ‘on whether the 

information is generally known to or readily ascertainable by business competitors or others to whom 

the information would have some economic value.” (Ibid.) “Information that is readily ascertainable 

by a business competitor derives no independent value from not being generally known.” (Ibid.)  

Here, Plaintiff makes the general assertion that its confidential/trade secret information is 

independently economically valuable specifically because it is not generally known. (Opp. at 7:20-21.) 

Plaintiff fails, however, to present any evidence supporting this assertion. For example, as discussed 

above, what makes Plaintiff’s customer list different and more valuable from information generally 

known in the industry? Plaintiff lists a number of clients and customers on its website – most of which 

appear to be well-known names of produce suppliers or vendors. Although a customer list may be 

considered a trade secret, it is generally only held to be so when it is “procured by substantial time, 

effort, and expense.” (Courtesy Temp. Serv. v. Camacho (1990) 222 Cal.App.3d 1278, 1287.) For 

example, when there is evidence of “lengthy and expensive efforts, including advertising, promotional 

campaigns, canvassing, and client entertainment,” to compile and cull a customer list, courts have 

found that such a list may be considered a trade secret. (Id. at 1287-88.)   

Plaintiff’s own authority supports such a position. For example, in California Intelligence Bureau v. 

Cunningham (1947) 83 Cal.App.2d 197 –the Court noted there was evidence showing that over many 

years, the business acquired and retained a ‘vast amount of information’ relative to those who solicit 

funds. It developed superior methods of investigation of newcomers in the field. It evolved methods 

of analyzing and digesting the results. All of this evidence supported a finding that the list of 

subscribers was trade secret. 

In Scavengers Protective Assoc. v. Serv-U-Garbage Co. (1933) 218 Cal. 568, again, the Court notes 

there is substantial evidence in the record showing the efforts made by the company to gather the 

information, cull through it, sort and organize it, and even focus on and highlight “preferred 

customers” and what makes someone such a preferred customer – and how this information is not 

known to the general public. (It is worth noting that both these cases pre-date the CUTSA.)  

Plaintiff fails to present any similar evidence establishing that any of its alleged trade secrets have an 

independent economic value. Instead, Plaintiff “mistakenly assumed that secrecy equals economic 

value. It does not.” (Gab Bus. Servs., supra, 83 Cal.App.4th at 428-29.) 
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Secrecy  

Plaintiff provides some evidence of general policies and procedures that worked to limit access to 

certain information. (PUMF 4.) It is worth noting that the only evidence cited to support this 

contention is the declaration of Mr. Thompson and declaration of Steve Junqueiro. Although it 

appears as though Mr. Junqueiro has experience in the food and grocery industry, Plaintiff does not 

explain who Mr. Junqueiro is, or how he has the foundation to submit such a declaration.   

Plaintiff discusses their engagement of Ethos Human Capital Solutions (“Ethos”) to assist its human 

resources department. (Thompson Decl., ¶ 27.) This occurred sometime in April 2018 – almost 5 years 

after Mr. Dagen started working at Fresh Source. (Ibid.) At that time, Ethos suggested using a 

Proprietary Information and Trade Secret Agreement for all employees to sign. (Ibid.) There is no 

evidence that any written policy regarding proprietary information and trade secrets was ever 

implemented before this time. This is consistent with Defendant Dagen’s declaration that while 

working there, he was never advised that Fresh Source had any written policies, procedures, or 

protocols for the protection or designation of information as ‘confidential.’ (UMF 4-6.) The 

Administrative Manager, Paige Cecil, appears to confirm this when she testified that she knew 

“in general there are rules about confidentiality, but [she] was never given direction on that…” 

(Cecil Depo. at 76:5-8.) 

Again, Plaintiff provides some general evidence that information was kept confidential and not shared 

with competitors. Plaintiff fails, however, to show specifically what measures were taken with respect 

to the trade secrets it claims are at issue. For example, what steps were taken to secure their trade 

show strategies? How are the attendee and exhibiter lists considered secret, e.g. how did the 

Plaintiff’s version of such lists differ from those available to the other show attendees? Also, how did 

Plaintiff go about protecting this information?  

“[A] plaintiff who seeks relief for misappropriation of trade secrets must identify the trade secrets and 

carry the burden of showing that they exist.” (MAI Sys Corp. v. Peak Computer, Inc. (1993) 991 

F.2d 511, 522 citing Diodes, Inc. v. Franzen (1968) 260 Cal.App.2d 244.) Plaintiff has failed to provide 

sufficient admissible evidence to establish that it has any particular trade secret at issue in 

this matter.  

Given the above, Defendants have satisfied the initial burden of showing that a cause of action has no 

merit by showing that one or more elements of the cause of action cannot be established. (Code Civ. 

Proc., § 437c (p)(2).) Accordingly, the burden shifts to the Plaintiff to show that a triable issue of one 

or more material facts exists as to the cause of action. (Ibid.) The Plaintiff then has the burden of 

demonstrating that triable issues of material fact exist. (Ibid.) Plaintiff has failed to meet this burden. 

As Plaintiff has failed to provide sufficient evidence establishing that it has protectable trade secret 

information, there is no need for the Court to analyze the issues related to misappropriation thereof. 

Based on the above, Defendants’ motion for summary adjudication as to the seventh cause of action 
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for misappropriation of a trade secret is granted.  

Preemption 

The California Uniform Trade Secret Act (CUTSA) “preempt[s] claims based on the same nucleus of 

facts as trade secret misappropriation.” (Silvaco Data Systems v. Intel Corp. (2010) 184 Cal.App.4th 

210, 232 (“Silvaco”) quoting K.C. Multimedia, Inc. v. Bank of America Technology & Operations, Inc. 

(2009) 171 Cal.App.4th 939, 962.) As such, “CUTSA provides the exclusive remedy for conduct falling 

within its terms, so as to supersede other civil remedies ‘based upon misappropriation of a trade 

secret.’” (Silvaco, 184 Cal.App.4th at 236 quoting California Civil Code § 3426.7.)  

“A claim cannot simply depend on a ‘different theory of liability’ to survive the UTSA’s supersessive 

effect, [but] must be based on more than ‘the same nucleus of facts as the misappropriation of trade 

secrets claim for relief.’” (Mattel, Inc. v. Entm’t, Inc. (2010) 782 F.Supp.2d 911, 985 quoting K.C. 

Multimedia, Inc., supra, 171 Cal.App.4th 957-59.)  

“In general, the acquisition, disclosure or transfer of information that does not fit [C]UTSA’s definition 

of a trade secret does not give rise to any liability, even when that liability is couched in terms of a 

separate tort or statutory violation.” (Angelica Textile Services, Inc. v. Park (2013) 220 Cal.App.4th 

495, 506 citing Silvaco, supra, 184 Cal.App.4th at 239 fn. 21.) “Information that does not fit [the 

definition of trade secret], and is not otherwise made property by some provision of positive law, 

belongs to no one, and cannot be converted or stolen.” (Silvaco, 184 Cal.App.4th at 231 fn. 22.) In 

other words, the CUTSA “supersedes claims based on the misappropriation of confidential 

information, whether or not that information meets the statutory definition of a trade secret.” 

(Mattel, Inc., supra, 782 F.Supp.2d at 987.) 

Thus, any and all of Plaintiff’s remaining claims are preempted by the CUTSA to the extent they rely 

upon the same allegations of trade secret and/or confidential information. (Mattel, Inc., 782 

F.Supp.2d at 987.)  

Plaintiff does not appear to dispute any of the above, but instead notes that the CUTSA does not 

preempt noncontract claims “that, although related to a trade secret misappropriation, are 

independent and based on facts distinct from the facts that support the misappropriation claim.” 

(Opp. at 14:22-25 citing Angelica, supra, 220 Cal.App.4th at 506.)  

Given the above, the Court will review the remaining causes of action to determine if Plaintiff has 

presented evidence and shown that there still remains a trial issue of material fact related to such 

claims separate and beyond issues related to the alleged trade secret/confidential information 

discussed above.  

Interference Claims  

Both Parties combine their arguments relating to the first two causes of action, even though they are 

distinct and have separate elements that must be proven. As the various elements make a difference 
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in the analysis, the Court separates its review below. 

To start with, Plaintiff references the Court’s prior ruling on the demurrer to the first and second 

cause of action, claiming that the Court ruled that “plaintiff’s common law actions were not 

subsumed by the UTSA because they were based on independent wrongs.” (Opp. at 14:25-28.)   

The order relating to the demurrer, however, does not control the current motion. First, the 

demurrer was overruled as the allegations of the Complaint appeared to allege that these causes of 

action were based in part on trade secret facts and part on non-trade secret facts. The parties did not 

cite any authority stating what to do at the pleading stage in such a situation. As such, the Court 

determined that in “the absence of controlling authority,” in a case where “if the remaining facts 

would support a claim if all the trade secret facts were removed,” and since the Court cannot sustain 

a demurrer to part of a cause of action, it was appropriate at the pleading stage to allow the claims to 

move forward. The order, however, specifically notes that the “ruling is subject to defendant’s right 

to raise this argument again on a motion for summary judgment or adjudication based on the facts 

developed in discovery as to the actual evidentiary (as opposed to pleading) basis for this claim.”  

To be clear, the prior order of this Court on a demurrer has no bearing on the instant motion for 

summary judgment or, in the alternative, summary adjudication.  

Interference with Contract  

“The elements which a plaintiff must plead to state a cause of action for intentional interference with 

contractual relations are (1) a valid contract between plaintiff and a third party; (2) defendant’s 

knowledge of this contract; (3) defendant’s intentional acts designed to induce a breach or disruption 

of the contractual relationship; (4) actual breach or disruption of the contractual relationship; and (5) 

resulting damage.” (Pacific Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1126.) 

Defendants argue that “Plaintiff has failed to present evidence of any of the elements of its 

interference claims.” (MSA at 14:2.) As noted above, the first element that must be proven is a valid 

contract between Plaintiff and a third party. In Plaintiff’s opposition, it claims that Defendants 

“interfered in plaintiff’s contracts and prospective advantages,” citing to PUMF 15 and 19. PUMF 15 

states that Defendant Dagen gave away a prospective Fresh Source client, Moon Cheese, to HS&R. 

(PUMF 15.) PUMF 19 states that HS&R referred Veggy Vita to Mr. Dagen, a fact which was allegedly 

concealed from Mr. Thompson (president of Fresh Source.) In support of this alleged fact, Plaintiff 

cites to the declaration of Mr. Thompson which notes, in part, that he was “never informed by Mr. 

Dagen that Fresh Source had the opportunity to represent that company.” (Thompson Decl. ¶ 21.) 

[More on this below] 

Neither of the above facts, nor any other fact alleged by Plaintiff shows that there was a valid 

contract between Plaintiff and a third-party, must less one that was disrupted by any actions of 

Defendants.  

Given the above, Defendants have satisfied the initial burden of showing that a cause of action has no 
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merit by showing that one or more elements of the cause of action cannot be established. (Code Civ. 

Proc., § 437c (p)(2).) Accordingly, the burden shifts to the Plaintiff to show that a triable issue of one 

or more material facts exists as to the cause of action. (Ibid.) The Plaintiff then has the burden of 

demonstrating that triable issues of material fact exist. (Ibid.) Plaintiff has failed to meet this burden.  

Defendants motion for summary adjudication as to the first cause of action for interference with 

contract is granted.  

Interference with Prospective Advantage 

“Intentional interference with prospective economic advantage has five elements: (1) the existence, 

between the plaintiff and some third party, of an economic relationship that contains the probability 

of future economic benefit to the plaintiff; (2) the defendant’s knowledge of the relationship; (3) 

intentionally wrongful acts designed to disrupt the relationship; (4) actual disruption of the 

relationship; and (5) economic harm proximately caused by the defendant’s action.” (Roy Allen Seal, 

Inc. v. American Asphalt South, Inc. (2017) 2 Cal.5th 505, 512.) 

“[A] plaintiff that wishes to state a cause of action for [intentional interference with prospective 

economic advantage] must allege [and prove] the existence of an economic relationship with some 

third party that contains the probability of future economic benefit to the plaintiff.’” (Muddy Waters, 

LLC v. Superior Court (2021) 62 Cal.App.5th 905, 926 quoting Korea Supply Co. v. Lockheed Martin 

Corp. (2003) 29 Cal.4th 1134, 1164.) “An actual economic relationship with a third party is required, 

and the liability cannot be premised on ‘the more speculative expectation that a potentially beneficial 

relationship will arise’ in the future.” (Ibid. quoting Sole Energy Co. v. Petrominerals Corp. (2005) 128 

Cal.App.4th 212, 243.) “Only plaintiffs that can demonstrate an economic relationship with a probable 

future economic benefit will be able to state a cause of action for this tort.” (Korea Supply Co., 29 

Cal.4th at 1165.)  

As noted above, Plaintiff cites to two facts to support this cause of action – each of which references a 

separate company that was allegedly a prospective client – Moon Cheese and Veggy Vita.  

With respect to Moon Cheese, the evidence shows that there was no ‘economic relationship’ 

between Plaintiff and Moon Cheese. Instead, it consists of what appears to be a ‘cold call’ email sent 

on November 23, 2017 to Mr. Dagen and Ms. Andersen at Fresh Source from a Moon Cheese 

representative. (Ps Evidence at Ex. 15-16.) The email is essentially looking to see if they could set up a 

meeting to discuss a possible working relationship. (Ibid.) Mr. Dagen responds, stating that Fresh 

Source’s “wheelhouse is produce and [he thinks] it would be best to pass at this time.” (Ibid.) Mr. 

Dagen then forwards the email to Mr. Harrington at HS&R Sales asking if they would be interested. 

HS&R Sales turned down the opportunity to represent Moon Cheese. (Harrington Depo. at 98:15-24.) 

It is worth noting that HS&R Sales, at that time, provided sales and marketing services, and is not a 

produce broker and thus did not directly compete with Fresh Source.  

Regarding Veggy Vita, the evidence shows that in January 2018 Mr. Dagen received a referral from 

Mr. Harrington (at HS&R Sales) regarding possibly working with Veggy Vita. (P’s Evidence at Ex. 21.) 
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The email notes that in addition to contacting Mr. Dagen, another Veggy Vita representative was also 

sending an inquiry email to Mr. Thompson. The email chain shows that Mr. Dagen forward it to Mr. 

Thompson that same day noting that he thinks he already saw it, but wanting to confirm that they did 

not want to move forward with the opportunity – apparently due to a possible conflict.  

The other citation to evidence by Plaintiff is a statement in the declaration of Mr. Thompson saying 

that he “was never informed by Mr. Dagen that Fresh Source had the opportunity to represent that 

Veggy Vita.” (Thompson Decl. ¶ 21.) The contents of the above email appear to undermine this claim. 

Neither of the two above references show that Plaintiff had an “economic relationship” with either 

company. Nor does it show that there was a probable future economic benefit as Fresh Source 

determined not to move forward with either company. In addition, Defendant HS&R Sales turned 

down the opportunity to represent Moon Cheese. 

Given the above, Defendants have satisfied the initial burden of showing that a cause of action has no 

merit by showing that one or more elements of the cause of action cannot be established. (Code Civ. 

Proc., § 437c (p)(2).) Accordingly, the burden shifts to the Plaintiff to show that a triable issue of one 

or more material facts exists as to the cause of action. (Ibid.) The Plaintiff then has the burden of 

demonstrating that triable issues of material fact exist. (Ibid.) Plaintiff has failed to meet this burden.  

Defendants motion for summary adjudication as to the second cause of action for interference with 

prospective advantage is granted. 

Conversion 

“The elements of a conversion claim are: (1) the plaintiff’s ownership or right to possession of the 

property; (2) the defendant’s conversion by a wrongful act or disposition of property rights; and (3) 

damages.” (Burlesci v. Petersen (1998) 68 Cal.App.4th 1062, 1066.) “Conversion is a strict liability 

tort.” (Ibid.) “Therefore, questions of the defendant’s good faith, lack of knowledge, and motive are 

ordinarily immaterial.” (Ibid.) 

Plaintiff contends that “Mr. Dagen converted plaintiff’s property when he deleted thousands of 

plaintiff’s records before absconding with others.” (Opp. at 15:25-26.) As such, it claims that the 

conversion claims are not preempted under the CUTSA. (Id. at 15:27.)  

To begin with, the SAC alleges that this cause of action is asserted against all Defendants. Plaintiff 

presents no evidence explaining what property was allegedly converted by Defendants HS&R Sales 

and/or HS&R Fresh. In point of fact, the corporate defendants are not mentioned at all with regard to 

this cause of action. As such, Plaintiff has failed to meet its burden that there is a triable issue of fact 

regarding its conversion claim with respect to the corporate Defendants HS&R Sales and HS&R Fresh. 

With respect to Mr. Dagen, Plaintiff fails to identify with any clarity what files were deleted and/or 

absconded with. The Court takes the use of the term “absconded” to mean took, as opposed to 

deleted. For support of this claim, Plaintiff cites to PUMF 42-44. Those facts state the Mr. Dagen 

“double-deleted” 1,022 emails from his company laptop on Thursday, July 5; 4,946 emails on July 10; 
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and 1,513 on July 11, respectively. The evidence in support are the same three things. First, the 

declaration of Neil Broom which states, in pertinent part, that he examined an HP laptop computer 

(with the last logged on user of “Shawn”) that was apparently used by Shawn Dagen during his 

employment at Fresh Source, L.L.C.,” that “a large volume of email was deleted by somebody who 

had access to the computer,” and that the above number of emails were deleted on the respective 

dates (although the last set of 1,513 emails were deleted from July 11 to July 14, 2018.) (P’s Evidence 

Ex. 32.) 

Second, there are two citations to the deposition of Mr. Broom. The first reads: “A. It’s a little 

confusing. If you go to the far right of the spreadsheet, you’ll see the creation date of the email.” 

The second reads: “Q. Okay. Now, these items that are marked as ‘deleted’ where were – were they 

double-deleted or were they deleted, like – A. I understood the question. So I went through the actual 

computer to see if I could find some of these messages, and I could not find them in the trash can on 

the computer, did not go through all of them, but I did not find the messages on the computer so 

there are double-deleted. Forensically we can recover information about them. The user could not 

recover the information about them.” (Ps Evidence Ex. 33.) 

Finally, just in support of the alleged fact that 1,513 emails were deleted on July 11, Plaintiff cites to 

the deposition of Mr. Dagen, which reads: “Q. Mr. Dagen, in the ten days or so before your 

resignation on July 16, 2018, did you delete thousands of emails from your laptop computer? 

[Objections] The witness: I don’t recall.” (P’s Evidence Ex. 1) 

As Defendants point out in their reply, although Plaintiff claims that Mr. Dagen “both deleted 

information, [and] ‘absconded’ with information,” the evidence cited by Plaintiff does not support 

such a claim. First, there is no evidence presented by Plaintiff that shows Mr. Dagen “absconded” 

with any records or other information of Plaintiff. The only evidence relates to the deletion of emails.  

Although there may be an inference that Mr. Dagen is the person that deleted the emails, Plaintiff 

fails to provide direct evidence that he did so. In addition, there is no evidence showing what 

information was contained in any of the emails. There is no way to tell if anything that was deleted 

contained information that could be the subject of a conversion claim. “Information that does not fit 

[the definition of trade secret], and is not otherwise made property by some provision of positive law, 

belongs to no one, and cannot be converted or stolen.” (Silvaco, 184 Cal.App.4th at 231 fn. 22.) 

It is also unclear if emails deleted on the laptop were actually destroyed. It is not explained why 

deleted emails would be in the trash can on the laptop, as opposed to the “deleted item” folder in the 

email client. There also isn’t any discussion as to whether Fresh Source backed up its corporate emails 

and/or whether the emails are still available through the email client.  

Without any evidence showing what type of information was deleted, there is no way to know if the 

information was the “property” of Plaintiff and whether or not such “property” could legally be 

converted.  

Given the above, Defendants have satisfied the initial burden of showing that a cause of action has no 
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merit by showing that one or more elements of the cause of action cannot be established. (Code Civ. 

Proc., § 437c (p)(2).) Accordingly, the burden shifts to the Plaintiff to show that a triable issue of one 

or more material facts exists as to the cause of action. (Ibid.) The Plaintiff then has the burden of 

demonstrating that triable issues of material fact exist. (Ibid.) Plaintiff has failed to meet this burden. 

Defendants motion for summary adjudication as to the third cause of action for conversion is 

granted. 

Statutory Theft 

Penal Code section 496(a) provides, in relevant part, that every “person who buys or receives any 

property that has been stolen or that has been obtained in any manner constituting theft or 

extortion, knowing the property to be so stolen or obtained, or who conceals, sells, withholds, or aids 

in concealing, selling, or withholding any property from the owner, knowing the property to be so 

stolen or obtained” is liable for statutory theft. (Cal. Penal Code § 496(a).) To be liable, “it must be 

established that a defendant received the property from another with guilty knowledge that the 

property had been stolen.” (People v. Jolley (1939) 35 Cal.App.2d 159, 162.)  

“The elements of the offense of receiving stolen property [are] as follows: 1. That the property found 

in the possession of the defendant was acquired by acts constituting theft or extortion; 2. That the 

defendant received, concealed or withheld the property from the owners; and 3. That defendant 

knew the property was stolen.” (People v. Scaggs (1957) 153 Cal.App.2d 339, 352.) 

Plaintiff’s full argument regarding this cause of action is as follows: “Mr. Dagen stole FSP’s propriety 

and non-proprietary company files, documents, electronic information, data, and other tangible 

property. (See, PUMF 42-44).  HS&R then accepted and received the stolen property. The defendants 

acted in concert and in secret. This theft is independent of the misappropriation of trade secrets and 

is therefore not preempted. Angelica, supra, 220 Cal.App.4th at 508.” 

Plaintiffs rely on the same facts and evidence as that set forth in the conversion cause of action 

discussed above. As noted above, there is no evidence that Defendants HS&R Sales or HS&R Fresh 

stole, obtained, or had anything to do with any of Plaintiff’s information.  

As for Mr. Dagen, there are no allegations that he ‘bought or received’ any property – much less any 

property that was stolen. As noted above, to be liable, the defendant must ‘receive the property from 

another ….’ Plaintiff’s allegations, however, appear to be that Mr. Dagen stole information from 

Plaintiff and provided it to Defendants HS&R Fresh and HS&R Sales. Even if those facts were shown, 

that does not make Mr. Dagen liable – as the statute in question punishes receiving stolen 

information, not the actual stealing (which is what the conversion cause of action appears to be 

aimed at). 

In addition, Plaintiff has failed to identify what information was allegedly taken and given to 

Defendants HS&R Sales and HS&R Fresh. “Information that does not fit [the definition of trade 

secret], and is not otherwise made property by some provision of positive law, belongs to no one, and 
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cannot be converted or stolen.” (Silvaco, 184 Cal.App.4th at 231 fn. 22.) Without identifying what 

information was taken, it would appear that this cause of action is either preempted by CUTSA, or 

Plaintiff has failed to explain how the information is “property” which can be stolen. 

Given the above, Defendants have satisfied the initial burden of showing that a cause of action has no 

merit by showing that one or more elements of the cause of action cannot be established. (Code Civ. 

Proc., § 437c (p)(2).) Accordingly, the burden shifts to the Plaintiff to show that a triable issue of one 

or more material facts exists as to the cause of action. (Ibid.) The Plaintiff then has the burden of 

demonstrating that triable issues of material fact exist. (Ibid.) Plaintiff has failed to meet this burden. 

Based on the above, Defendants motion for summary adjudication as to the fourth cause of action for 

statutory theft is granted. 

UCL 17200 and Unfair Competition – Common Law 

California’s unfair competition law, as set forth in California Business and Professions Code §17200 et 

seq. (“UCL”) “broadly prohibits ‘an unlawful, unfair or fraudulent business act or practice and unfair, 

deceptive, untrue or misleading advertising.’” (Puentes v. Wells Fargo Home Mortgage, Inc. (2008) 

160 Cal.App.4th 638, 644-45.) “By proscribing ‘any unlawful’ business practice, ‘section 17200 

borrows violations of other laws and treats them as unlawful practices’ that the unfair competition 

law makes independently actionable.” (Id. at 644, quoting Cel-Tech Communications, Inc. v. Los 

Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180.) 

“California recognizes claims for both common law unfair competition and statutory unfair 

competition.” (K.C. Multimedia, Inc. v. Bank of America Technology & Operations, Inc. (2009) 171 

Cal.App.4th 939, 961.) Under a common law unfair competition, the plaintiff must make a showing of 

competitive injury to one’s business. (Huntingdon Life Sciences, Inc. v. Stop Huntingdon Animal Cruelty 

USA, Inc. (2005) 129 Cal.App.4th 1228, 1262 citing Bank of the West v. Superior Court (1992) 2 Cal.4th 

1254, 1264.)  

“A claim for common law or even statutory unfair competition may be preempted under CC[] § 

3426.7 if it relies on the same facts as the misappropriation claim.” (K.C. Multimedia, Inc. 171 

Cal.App.4th at 961.) Thus, to the extend Plaintiff is asserting an unfair competition claim, it must be 

based on facts unrelated to the alleged trade secret and/or confidential information claims. (Mattel, 

Inc., supra, 782 F.Supp.2d at 987 holding that CUTSA “supersedes claims based on the 

misappropriation of confidential information, whether or not that information meets the statutory 

definition of a trade secret.”) 

Plaintiff again cites to the facts that Mr. Dagen allegedly “double-deleted” thousands of emails from 

his laptop. Even if this were true, this does not explain how this relates to a claim for unfair 

competition against Defendants HS&R Fresh and HS&R Sales. There are no facts alleged showing that 

either of those parties had anything to do with the alleged deletions, nor is there any explanation as 

to how it establishes a competitive injury to Fresh Source’s business. Especially, in light of the fact 

that there is no evidence or attempt to explain what information may have been included in the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/15/2022 

 

 

PAGE 17 OF 49 

 

deleted emails.  

The only other ‘fact’ cited by Plaintiff in support of this cause of action is a statement that Mr. Dagen 

“warned Scot Olson in a phone call that Fresh Source would not survive.” (PUMF 82.) In the evidence 

cited, there is no indication as to when this conversation took place, or who Scot Olson is. There is no 

connection whatsoever between this statement and a competitive advantage supposedly enjoyed by 

Defendants HS&R Fresh and HS&R Sales.  

In addition, notably absent from Plaintiff’s filing is any evidence that Fresh Source has been damaged. 

There is no evidence in the record regarding lost sales, decreased profits, specific customers leaving 

and going to Defendants, or any other information related to any competitive injury.  

Given the above, Defendants have satisfied the initial burden of showing that a cause of action has no 

merit by showing that one or more elements of the cause of action cannot be established. (Code Civ. 

Proc., § 437c (p)(2).) Accordingly, the burden shifts to the Plaintiff to show that a triable issue of one 

or more material facts exists as to the cause of action. (Ibid.) The Plaintiff then has the burden of 

demonstrating that triable issues of material fact exist. (Ibid.) Plaintiff has failed to meet this burden. 

For all of the above reasons, Defendants motion for summary adjudication as to the fifth and sixth 

causes of action for unfair competition are granted. 

Breach of Fiduciary Duty 

“The elements of a cause of action for breach of fiduciary duty are: (1) existence of a fiduciary duty; 

(2) breach of the fiduciary duty; and (3) damage proximately caused by the breach.” (Stanley v. 

Richmond (1995) 35 Cal.App.4th 1070, 1086 citing Pierce v. Lyman (1991) 1 Cal.App.4th 1093, 1101.) 

Mr. Dagen was the President of the Northern Division of Fresh Source, and was trusted with many 

responsibilities in this executive position. (PUMF 1-2.) He held this position from approximately 

August 2013 until July 16, 2018, when he abruptly resigned. (UMF 1.) Defendants attempt to argue 

that Plaintiff failed to present any evidence that Mr. Dagen owed a fiduciary duty to Fresh Source. “It 

is hornbook law that directors … are fiduciaries, and bear a fiduciary relationship to the corporation … 

[and they] owe a duty of highest good faith to the corporation and its stockholders.’” (Burt v. Irvine 

Co. (1965) 237 Cal.App.2d 828, 850; Bancroft-Whitney Co. v. Glen (1966) 64 Cal.2d 327, 345.)  

Plaintiff cites to a number of its undisputed material facts to support their claim of breach of fiduciary 

duty. However, a number of the ‘facts’ are not supported by the evidence cited therein.  

Plaintiff presents evidence that Mr. Dagen met with Mr. Harrington – one of the founders of HS&R 

Sales – in October of 2017, about nine months before he resigned from Fresh Source. Plaintiff claims 

that Mr. Dagen sent Fresh Source’s retail market analysis to Mr. Harrington (PUMF 8.) However, the 

evidence cited in support does not show this. The email cited does not indicate it was sent to Mr. 

Harrington. (P’s Evidence Ex. 11.) The deposition testimony of Mr. Dagen shows that he did not recall 

sending any such email to Mr. Harrington. (Dagen Depo. 74:25-75:14.) The deposition testimony of 

Mr. Harrington discusses an email – but does not identify it as the one identified above. (Harrington 
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Depo. 95:1-11.) In addition, Mr. Harrington notes that the email in question contains information 

routinely shared, and does not contain anything confidential. The email in question appears to 

support this in that it mentions announcements made by companies and links to public articles about 

such information. (P’s Evidence Ex. 11.) 

Plaintiff claims there is evidence that Mr. Dagen gave Mr. Harrington the contact information for the 

schematic programmer (Planorama) used by Fresh Source. (PUMF 10; Dagen Dep. 75:16-22.) Plaintiff 

contends that the schematic programming was one of its most valuable tools. (Thompson Decl. ¶ 18.) 

Although Fresh Source was the only company using the software on the West Coast at that time, and 

they would rather not see competitors using it, Plaintiff admits that it is a public company and anyone 

can sign up for it. (Prante Depo. 34:3-25, 36:17-24.)  

Plaintiff presents evidence that Mr. Dagen forwarded a prospective client – Moon Cheese, who 

reached out to Fresh Source to see about working together – to Mr. Harrington while still working at 

Fresh Source. (Ps Evidence Ex. 15-16.) The email shows that since Fresh Source’s ‘wheelhouse’ was 

produce (and not dairy), that Mr. Dagen didn’t think it would be a good fit for Fresh Source. He then 

put them in contact with Mr. Harrington, after the Moon Cheese representative asked for other 

names of people they could contact. (Ibid.) It is worth noting that the email was also sent to Ms. 

Andersen, Fresh Source’s Senior Business Development Manager. There is no evidence that Ms. 

Andersen disagreed with this assessment. In addition, as mentioned above, HS&R Sales provides 

marketing services, not produce brokering services, so does not directly compete with Fresh Source. 

(As the FAC alleges, HS&R Fresh is the company started after Mr. Dagen left Fresh Source that 

competes with Fresh Source.) 

Plaintiff also claims that Mr. Dagen revealed commission and earning information to Mr. Harrington 

(PUMF 18) and employee salaries (PUMF 32.) The evidence cited, however, does not support such 

claims. (see same.)  

Based on the above, Plaintiff has failed to produce sufficient evidence to show there is an issue of 

material fact regarding Mr. Dagen’s alleged breach of his fiduciary duty to Fresh Source. On a related 

note, Plaintiff fails to discuss or cite to any legal authority identifying what the allege fiduciary duty 

entails and/or what legal basis Mr. Dagen’s actions alleged above breach any particular duty.  

The limited authority cited by Plaintiff does not assist its position. For example, Plaintiff cites to Aetna 

Bldg. Maintenance Co. v. West (1952) 39 Cal.2d 204-205 for the proposition that, in order for a 

“former employer to enjoin solicitation of its customers by former employees, it must be shown that: 

(1) information former employee acquired during employment was confidential and not readily 

accessible to competitors; (2) that former employee solicited customers of former employer with 

intent to injure him; (3) that former employee sought out certain preferred customers whose trade 

was particularly profitable and whose identities were not generally known to the trade; (4) that the 

business is such that a customer will ordinarily patronize only one concern; and (5) that the 

established business relationship between customer and former employer would normally continue 
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unless interfered with.” (Opp. at 13:16-25.)  

As discussed above, Plaintiff has not provided any evidence supporting these elements. For example, 

there is no evidence that Plaintiff’s alleged customer contained names of anyone not readily 

accessible to others in the industry. In addition, Plaintiff fails to produce any evidence that Mr. Dagen 

solicited any specific customer of Fresh Source after leaving. There is also no discussion about there 

being ‘preferred customers,’ much less evidence that Mr. Dagen targeted those customers.  

Plaintiff claims that Mr. Dagen improperly recruited Fresh Source employees. (PUMF 52-55.) 

However, again, the evidence cited does not support this claim. For example, Ms. Cecil testified that 

at the ‘emergency meeting’ called by Mr. Dagen to announce his departure, Mr. Dagen stated that he 

would “be in touch” after leaving Fresh Source. (Cecil Depo. 36:22-37:2.) He then called her the next 

day and told her he was going to HS&R Sales. (Id. at 45:1-19.) The deposition testimony of Mr. 

Haubert does not discuss recruiting employees. (Haubert Depo. at 20:13-25.) Mr. Prante’s testimony 

was that, at the meeting, Mr. Dagen announced he was resigning from Fresh Source “and that he had 

been directed that it was okay to tell us the plan that he was leaving because we all reported to him.” 

(Prante Depo. 76:2-77:14.) He did not say where he was going. (Ibid.) Mr. Zagarella confirmed that the 

meeting was short and that Mr. Dagen just announced he was resigning and that he couldn’t really 

answer any questions regarding where at that time. (Zagarella Depo. at 60:15-21.)  

Ms. Andersen testified that she worked with Mr. Dagen at a number of places, and she knew she 

would be able to go with him if he was leaving and she would determine if it was a “better 

opportunity” for her if asked. (Andersen Depo. at 91:1-16.) Mr. Perez testified that after the meeting 

he asked Mr. Dagen if he was ‘part of the plan’ – and Mr. Dagen said yes. (Perez Depo. at 83:7-28.) 

Mr. Dagen also allegedly said he was going to create a team ‘as good as this one.’ (Ibid.)  

None of the above amounts to an attempt to steal employees. Plaintiff’s citation to Bancroft-Whitney 

Co. v. Glen (1966) 64 Cal.2d 327 is unavailing. Although the Bancroft-Whitney court did find that 

defendant – former president of Bancroft-Whitney – did breach his fiduciary duty by improperly 

soliciting and ‘poaching’ more than 20 officers, directors, and trained employees of Bancroft-Whitney, 

the facts of that case are drastically different. (Id. at 330-31.) For example, in Bancroft-Whitney, 

defendant signed an employment agreement with the competitor while still working at Bancroft-

Whitney. (Id. at 330.) He also directly courted a number of employees – even to the extent of 

negotiating salaries at the new company – while still working for Bancroft-Whitney. (Id. at 335-337.)  

No such evidence is presented in this matter. As Plaintiff’s own authority makes clear, “a corporate 

officer does not breach a fiduciary duty by making preparations to secure a job with a competitor: 

‘The mere fact that the officer makes preparations to compete before he resigns his office is not 

sufficient to constitute a breach of duty. It is the nature of his preparations which is significant.’” 

(Hooked Media Group, Inc. v. Apple Inc. (2020) 55 Cal.App.5th 323, 334.) The evidence presented by 

Plaintiff does not rise to the level to establish a breach of duty.  

Given the above, Defendants have satisfied the initial burden of showing that a cause of action has no 
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merit by showing that one or more elements of the cause of action cannot be established. (Code Civ. 

Proc., § 437c (p)(2).) Accordingly, the burden shifts to the Plaintiff to show that a triable issue of one 

or more material facts exists as to the cause of action. (Ibid.) The Plaintiff then has the burden of 

demonstrating that triable issues of material fact exist. (Ibid.) Plaintiff has failed to meet this burden. 

Based on the above, Defendants motion for summary adjudication as to the eighth cause of action for 

breach of fiduciary duty is granted. 

Breach of Oral Contract  

As noted above, Defendants’ Notice of Motion does not mention the ninth cause of action for oral 

contract, nor does Defendants’ memorandum of points and authorities address this cause of action. 

As such, the Court cannot and does not rule on this cause of action.  

Evidentiary Issues  

The Court need only rule on those objections to evidence that were material to the disposition of the 

MSJ/MSA. (See CCP § 437c(q).) 

Plaintiffs’ Objections to Evidence  

Plaintiff purportedly objects to a number of statements made in the declarations of Shawn Dagen and 
William Harrington. Plaintiff’s objections, however, fail to comply with the California Rules of Court. In 
accordance with Cal. R. Ct. 3.1354(b), each objection must, among other things, “[q]uote or set forth 
the objectionable statement or material.” In addition, any party submitting written objections to 
evidence “must submit with the objections a proposed order.” (Cal. R. Ct. 3.1354(c).) “The proposed 
order must include places for the court to indicate whether it has sustained or overruled each 
objection. It must also include a place for the signature of the judge.” (Cal. R. Ct. 3.1354(c).) 

Given that the Court required Plaintiff to re-do and resubmit its opposition papers once already, and 
the prior order specifically stated that all papers submitted by Plaintiff “must conform with the 
California Rules of Court and Code of Civil Procedure,” Plaintiff was on notice that all rules must be 
followed. By failing to follow the procedures set forth in the California Rules of Court, Plaintiff has 
waived its objections. As such, all objections are overruled. 

Defendants’ Objections to Evidence 

The Court need only rule on those objections to evidence that were material to the disposition of the 

MSJ/MSA. (See CCP § 437c(q).) 

Objection No. 3: Sustained (Evid. Code 702)  

Objection No. 10: Sustained (Evid. Code 800, 803) 

Objection No. 11: Sustained (Evid. Code 800, 803) 

Objection No. 13: Sustained (Evid. Code 702) 

Objection No. 15-19, 21-23, 26-27, 36, 39, 44, 48-54, 56, 58-61, 65-67, 73, 75, 82, 89-90, 97 : 

Sustained (Evid. Code 702) 

Objection No. 32, 71, 73, 75, 8194-96 (Evid. Code 400, 403, 410) 
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Objection No. 38, 40-43, 47, 62-64, 76-80, 90, 92, 94, 95, 97, 99-102, 105, 108: (Evid. Code 1200 

Objection No. 10-11, 24, 56, 60, 83-84, 86-90, 93-94, 96, 105 (Improper legal conclusions Hayman v. 
Block (1986) 176 Cal.App.3d 629, 638-39.) 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC19-02133 
CASE NAME:  ALVARDO VS. HSS, INC 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY: ALVARADO, CINDY 
*TENTATIVE RULING:* 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholson) (2012) Cal. App. 4th 1334, 1337-1338. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-00493 
CASE NAME:  FLORES VS ENTERPRISE 
 HEARING ON SUMMARY MOTION    
FILED BY: HABASH, SALEM 
*TENTATIVE RULING:* 
 
 Defendant Salem Habash’s Motion for Summary Judgment is denied. Defendant has not 
established he is entitled to judgment as matter of law based on his affirmative defense of exclusive 
remedy of the Workers’ Compensation Act. 
 
Background 
 This case arises from a motor vehicle accident occurring on May 3, 2018.   Plaintiff Dennis 
Flores alleges a sole cause of action for “Motor Vehicle” against Defendants Salem Habash. Plaintiff 
was stopped for a pedestrian in the crosswalk on the campus of Facebook, Inc. in Menlo Park.  
Habash was driving a vehicle owned by Defendant Enterprise Rent-A-Car of San Francisco used in the 
Ride Share Program.    
 
  Both Plaintiff and Defendant were employed as security officers by Allied Universal. Allied 
Universal provides security services for the numerous Facebook buildings at Menlo Park. 
 
Motion 
  Pursuant to Code of Civil Procedure section 437c, Defendant Salem Habash brings this 
motion for summary judgment on the ground there is no triable issue of fact as Defendant has a 
complete defense to the cause of action alleged in Plaintiff’s complaint  (CCP § 437c(p)(2).)  
Defendant alleged, among other affirmative defenses, that Plaintiff’s complaint is barred by Labor 
Code section 3601.  Defendant argues that summary judgment should be granted as a matter of law 
because Plaintiff’s exclusive remedy against Defendant Habash is under the Workers’ Compensation 
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Act.  Labor Code § 3601 provides in part: 
 

Where the conditions of compensation set forth in Section 3600 concur, the right to 
recover such compensation, pursuant to the provisions of this division is, except as 
specifically provided in this section, the exclusive remedy for injury or death of an 
employee against any other employee of the employer acting within the scope of his 
or her employment… 

 
  Plaintiff opposed the motion on the ground there are triable issues of fact as to whether the 
accident occurred while Defendant Salem Habash was in the scope of his employment with Allied 
Universal.  Plaintiff disputes that Defendant Habash was in scope of his employment at the time of 
the accident.  “Summary judgment is properly granted only when the evidence in support of the 
moving party establishes that there is no issue of fact to be tried.”  (Lipson v. Superior Court (1982) 31 
Cal.3d 362, 374.) 
 
Standard on Summary Judgment Motion 
    CCP § 437c(c) provides, “The motion for summary judgment shall be granted if all the 
papers submitted show that there is no triable issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law.”    
  
   “A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of 
action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 437c, 
subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   “Once the moving 
defendant has satisfied this obligation, the burden shifts to the plaintiff to demonstrate a triable issue 
of material fact as to the existence of the element or elements challenged by the defendant. 
[Citation.] To do so, the plaintiff may not rely upon the "mere allegations . . . of its pleadings" and 
instead must show by "specific facts" that the requisite triable issue of material fact is present. 
[Citation.]” (L&B Real Estate v. Superior Court (1998) 67 Cal.App.4th 1342, 1346.) 
 
 “The burden on a defendant moving for summary judgment based upon the assertion of 
an affirmative defense is [different] than the burden to show [that] one or more elements of the 
plaintiff's cause of action cannot be established. . . . [T]he defendant has the initial burden to show 
that undisputed facts support each element of the affirmative defense' . . . . If the defendant does not 
meet this burden, the motion must be denied."   (Consumer Cause, Inc. v. Smilecare (2001) 91 
Cal.App.4th 454, 467-468.) 
 
Defendant Maintains Injury Occurred during Scope of Employment 
 
 Defendant maintains that both Plaintiff and Defendant were employees of Allied Universal. 
(UMF Nos. 2, 4, and corresponding evidence.) Allied Universal provides security services to various 
industries.  Allied Universal had employees, including Plaintiff Flores and Defendant Habash, stationed 
at various Facebook campuses, including Menlo Park, where the accident occurred.  (UMF No.6.)  
Defendant contends that Plaintiff was in the course of his employment with Allied Universal at the 
time of the subject accident.  Defendant argues that Plaintiff’s damages arose out of said 
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employment.  Plaintiff was on the job in the middle of shift as reported by Allied Universal.  (UMF No. 
7.)  Plaintiff claimed workers’ compensation benefits for his injuries arising from the accident and he 
received a workers’ compensation award.  (UMF No. 8.) “‘If the particular act is reasonably 
contemplated by the employment, injuries received while performing it arise out of the employment, 
and are compensable.” (Dimmig v. Workers' Comp. Appeals Bd. (1972) 6 Cal.3d 860, 865.) 
 
 Defendant Habash also claims he was in the scope of employment at the time of the subject 
accident. Defendant Habash was driving from the location of his first shift to the location of his 
second (overtime) shift with Allied Universal at a different location.   (UMF Nos. 9-11.) Habash 
maintains the shifts were back-to-back and he did not miss any compensation due to travel between 
the locations.  (UMF No.12.)  Defendant was driving a vehicle rented through a vanpool program at 
Facebook, his employer's client.  Facebook paid for the fuel and maintenance costs.  Defendant was 
compensated for his transit time between the two shifts. (UMF Nos. 5, 12.) Defendant declares he 
was not on a personal errand and compliant with company policy at the time of the accident.  (UMF 
Nos. 15, 16.)  
 
 Here, Defendant argues the transit from one work location to next for his second shift was 
not a commute and the transit was at least incidentally or indirectly contributing to his employment 
service.  Defendant declares he was compensated for this transit time since his shifts were back-to-
back. Thus, the “going and coming” rule does not apply.  “Under this rule, an employee is not 
regarded as acting within the scope of employment while going to or coming from the 
workplace. [Citation.] This is based on the concept that the employment relationship is suspended 
from the time the employee leaves work until he or she returns, since the employee is not ordinarily 
rendering services to the employer while traveling.” [Citations.]”  (Jeewarat v. Warner Bros. 
Entertainment Inc. (2009) 177 Cal.App.4th 427, 435.) 
  
 In the opposition, Plaintiff argues that Defendant Habash, who is asserting that he was in the 
scope of his employment at the time of the accident, has the burden to establish all the necessary 
elements to prove he was, in fact, in the scope of his employment.  Here, Plaintiff maintains Habash 
was off duty, off the clock not on payroll and was in personal activities at the time of the incident.  
(Dispute of UMF No. 9; PUMF No. 9.) Defendant admitted to at least two witnesses at that scene that 
he was not on duty and was on his thirty-minute break, off duty, unpaid break at the time of the 
accident. (PUMF No.11.) 
 
 Plaintiff cites to the Supreme Court case of Saala v. McFarland (1965) 63 Cal.2d 124, where 
an employee was walking through the parking lot maintained by the employer when she was struck 
by a co-worker’s vehicle.  The plaintiff received worker’s compensation benefits. The trial court 
granted the defendant’s motion for summary judgment since her injury was one “arising out of and in 
the course of the employment.”  The Supreme Court reversed finding the amended Labor section 
3601 contained the phrase, “scope of employment.”  The Court noted that, “‘Conduct is within the 
scope of employment only if the servant is actuated to some extent by an intent to serve his master.’ 
[Citation.]” (Saala v. McFarland (1965) 63 Cal.2d 124, 129.) In this case, defendant was not serving her 
employer in the act of removing her car from the parking lot. Her actions were not in the “scope” of 
employment. 
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 Plaintiff argues that Defendant Habash was not using his vehicle for the benefit of the 
employer, but exclusively for his own benefit to commute to and from work and for personal use.  
Plaintiff argues there is no evidence that Defendant was asked or authorized to move his vehicle from 
the Willow Campus to park on the Chilco Campus property. Employees were required to park at the 
Willow Campus and used a shuttle to move between facilities. (PUMF No. 12.) Employees were and 
are still prohibited from driving while on duty. There was no work-related purpose for Defendant to 
have a vehicle parked at the Chilco Campus.  (PUMF No. 21.) Employees were and are still prohibited 
from performing services for the employer while commuting to and from work and while on break or 
off duty.  (PUMF 14, 16.) Plaintiff maintains Defendant was not allowed to check into his overtime 
shift until 2:30 p.m. (PUMF 18.) 
 
 Plaintiff argues the risk of this type of accident was not foreseeable because Allied had 
elaborate rules and policies to prevent this kind of consequence.  Plaintiff argues there is at least a 
triable issue of fact as to whether the accident was foreseeable.   
 
 Plaintiff argues the cases cited by Defendant does not support his position.  In Boynton v. 
McKales (1956) 139 Cal.App.2d 777, 791, where the employee was driving home from a banquet 
sponsored by his employer, the court held the issue whether employee’s attendance was within the 
scope of his employment was correctly left to the jury.  (Boynton v. McKales (1956) 139 Cal.App.2d 
777, 791.)  
 
  Plaintiff argues Hinojosa v. Workmen's Comp. Appeals Bd. (1972) 8 Cal.3d 150, involved an 
injury arising out of car accident where the plaintiff was traveling between worksites.  The court 
found the injuries should have been compensable because respondent employer placed the 
extraordinary requirement of a car upon the plaintiff, which made the injuries sustained in transit 
arising out of and in the course of employment. Here, Allied did not require any security officer to 
own, supply, possess or used their own vehicle as part of the job. Habash’s taking of his own vehicle 
instead of the shuttle was of no actual or implied benefit to his employer. 
 
  In response, Defendant argues that Plaintiff offers no competent and/or credible evidence 
supporting his contention that defendant was on an unpaid lunch break at the time of the subject 
accident.  Defendant acknowledges that Plaintiff submitted declarations of the Human Resources 
Manager at Allied, his subordinate Alonso, and Plaintiff’s own declaration. However, those 
declarations referenced current policies, not those from 4½ years ago.  
 
 Moreover, Defendant argues the time of the unpaid lunch break is not supported by 
referenced policy.  Allied Universal HR Manager declares Allied Universal forces employees to take an 
unpaid 30-minute break every shift, and a second unpaid 30-minute break prior to the tenth hour of 
work if the employee's combined hours exceed ten hours in a day, in compliance with state wage and 
hour laws. (George Declaration in Opposition to Motion for Summary Judgment ¶9-11.)  However, 
the policy does not state when or what specific time the second 30-minute break must be taken.  
Defendant was not necessarily required to the break between 2:00 p.m. and 2:30 p.m.   
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 Defendant argues that Plaintiff and the HR Manager presumed Defendant was on break, but 
this is contradicted by the exhibits.  The supporting exhibits attached to the declaration of the HR 
Administrator show that the second shift stated at 2:00 p.m. (George Decl., ¶30, Exhibits 1 and 2.)  
 
 Defendant argues that Plaintiff does not create a triable issue of material fact that Defendant 
was not in the scope of employment by contending Defendant was in violation of company policy.  
Plaintiff asserts Defendant violated company policy by driving from one shift to the other.  Plaintiff 
offers no competent evidence of the existence of such policy. Furthermore, Defendant was not in 
violation of these policies if he was on an unpaid break.  Plaintiff discusses the existence of these 
policies in the present tense only, not the policies in effect at the time of the accident.  Plaintiff’s 
declarations lack foundation and personal knowledge of the policies at the time of the accident. 
 
  Defendant argues that his decision to drive from his first shift to his second shift was 
reasonably foreseeable and not at all unusual or startling given that his overtime shift started at 2:00 
p.m. and the location was a mile and half away.  Defendant maintains his transit was in no way a 
departure from his employer’s business.   
 
Working Conditions Necessitate Use of the Vehicle 
 Secondly, Defendant argues the working conditions imposed by the employer necessitated 
automotive transportation which brought that transportation within the course of employment.  
(See Hinojosa v. Workers' Comp. Appeals Bd.  (1972) 8 Cal.3d 150, 151-52.)  Defendant argues the 
shifts were scheduled back-to-back such that Defendant's prompt arrival at the location of the 
second shift was advantageous to the employer, which necessitated the use of the vehicle to travel 
the mile and half.     
 
 Plaintiff disputes that there were no alternatives available to Defendant other than his 
vehicle. There were multiple shuttles available to return to Willow Campus following his shift.  
The Declaration of Nicole George establishes that Habash was only scheduled to work until 6:00 p.m.  
Also bringing his van to the Chilco Campus was in violation of the “no parking rules” and was 
completely for the benefit of Habash.  (PUMF No.22.) Moreover, Defendant volunteered for the 
second shift, which was not mandatory.  At the end of the morning shift, Defendant was required to 
take a mandatory thirty-minute break, during which time he was prohibited from performing any 
services or providing any benefit to Allied.   
 
Comfort and Convenience (Scope of Employment)  
 Next, Defendant argues the transit from one shift to the other by use of the vehicle was a 
foreseeable act necessary for the comfort and convenience of Defendant, but it did not take him 
outside the course of his employment.  “Acts necessary to the comfort, convenience, health, and 
welfare of the employee while at work, though strictly personal to himself and not acts of service, 
do not take him outside the course of his employment.”  (De Mirjian v. Ideal Heating Corp. (1954) 129 
Cal.App.2d 758, 765; Vogt v. Herron Construction, Inc. (2011) 200 Cal.App.4th 643, 653.)   Defendant 
argue this act of using the vehicle in transit was necessarily contemplated and contributed to the 
furtherance of his work. 
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 In the Opposition, Plaintiff argues that De Mirjian was a pre-1959 case, where the courts 
analyzed whether the employer was liable based on the fact the employee who started the fire was in 
the “course of his employment.”   Post-1959, section 3601 refers to the “scope of employment” and 
not “course of employment.” At any rate, “Whether an employee was acting in the course of his 
employment at the time of the accident is generally a question of fact to be determined in light of the 
circumstances of the particular case.” (De Mirjian v. Ideal Heating Corp. (1954) 129 Cal.App.2d 758, 
771.)   In De Mirjian, the court found that it was a jury question.  “[A]an inference can reasonably be 
drawn from the evidence that Lupella's [employee’s] act was done in the course of his employment. 
Whether such inference should be drawn was a question for the jury.” (De Mirjian v. Ideal Heating 
Corp. (1954) 129 Cal.App.2d 758, 772.)  
 
 In the Reply, Defendant argues that even if he was on an unpaid lunch break, between work 
shifts, courts have held that under the personal comfort doctrine, injuries occurring on the premises 
of the employer during a regular lunch break arise within the course of employment, as being 
incidental to such employment, even though the lunch is technically outside the regular hours of 
employment, is uncompensated, and the employees are not then, generally speaking, under the 
control of their employer.  (Gutierrez v. Petoseed Co. (1980) 103 Cal.App.3d 766, 768 and 769.)  
Defendant argues that the travel by van rather than shuttle falls within the personal comfort doctrine.   
 
Special Mission Exception to Going and Coming Rule 
 Finally, Defendant argues that that transit to the second shift falls under the special mission 
exception to the “going and coming” rule. “There is a rule which holds that if the employee is driving 
in the discharge of a duty for which he was employed by the employer or for the accomplishment of a 
result desired by the employer the latter may be held liable under the doctrine of respondeat 
superior.”  (Vind v. Asamblea Apostolica de la Fe en Christo Jesus (1957) 148 Cal.App.2d 597, 
602-603.) 
 Plaintiff argues that Defendant cannot establish he was providing any benefit to the employer 
at the time of the accident.  Defendant was completely off duty. Plaintiff maintains that Defendant 
was simply commuting to his second job, even though this was the same employer.  This was clearly a 
separate and distinct commute.  Defendant was engaged in a material deviation from any activity 
intended for the benefit of the employer. 
 
 In the Reply, Defendant maintains this was no commute.  Defendant was transitioning from 
one shift to another.  Accidents which occur while driving from one location to another are 
foreseeable risks in the course of employment.  (Foss v. Anthony Industries (1983) 139 Cal.App.3d 
794, 801-02.) 
 
Ruling 
 “To prevent employees from circumventing the exclusivity rule by bringing lawsuits for work-
related injuries against coemployees, who in turn would seek indemnity from their employers, the 
Legislature in 1959 provided immunity to coemployees.” (Torres v. Parkhouse Tire Service, Inc. (2001) 
26 Cal.4th 995, 1002.)  For conduct committed within the scope of employment, employees, like their 
employers, should not be held subject to suit.”  (Torres v. Parkhouse Tire Service, Inc. (2001) 26 
Cal.4th 995, 1002.)  Here, Defendant has argued that he is entitled to summary judgment based on 
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his affirmative defense that Plaintiff’s claim is barred by the exclusive remedy of the Workers’ 
Compensation Act. 
 
  “If the moving defendant argues that it has a complete defense to the plaintiff's cause of 
action, the defendant has the initial burden to show that undisputed facts support each element of 
the affirmative defense.” (Eriksson v. Nunnink (2011) 191 Cal.App.4th 826, 856.)   “The defendant 
must demonstrate that under no hypothesis is there a material factual issue requiring trial. [Citation.]  
If the defendant does not meet this burden, the motion must be denied. Only if the defendant meets 
this burden does ‘the burden shift[] to plaintiff to show an issue of fact concerning at least one 
element of the defense.’ [Citation.]”   (Anderson v. Metalclad Insulation Corp. (1999) 72 Cal.App.4th 
284, 289-290.) 
 
 The Court finds that Defendant has not met his burden of establishing there are no triable 
issues of fact regarding his affirmative defense of exclusive remedy under the Workers’ Compensation 
Act.  There are triable issues of fact as to whether Defendant’s transit between shifts was within the 
scope of employment.  There are triable issues of fact as to whether Defendant was off duty between 
2:15 p.m. and 2:20 p.m. when the accident occurred on May 3, 2018. 
 
  “Generally, the determination whether an employee has acted within the scope of 
employment is a question of fact; it becomes a question of law, however, where… ‘the facts are 
undisputed and no conflicting inferences are possible.’ [Citation.]”  (Colonial Van & Storage, Inc. v. 
Superior Court (2022) 76 Cal.App.5th 487, 508.) Here, the facts are in dispute.   In determining 
whether the employee was in the scope of employment, several facts are considered: 
 

“[D]etermination of the issue as to whether an employee was acting within the scope 
of his employment involves a consideration of many factors including, among others, 
whether his conduct was authorized by his employer, either expressly or impliedly 
[citation]; the nature of the employment, its object and the duties imposed thereby; 
whether the employee was acting in the discharge thereof [citation]; whether his 
conduct occurred during the performance of services for the benefit of the employer, 
either directly or indirectly, or of himself, or of another person [citations];  whether 
his conduct, even though not expressly or impliedly authorized, was an incidental 
event connected with his assigned work [citation]; and many other things besides the 
time and place of performance of his duties as an employee. 
 

(McIvor v. Savage (1963) 220 Cal.App.2d 128, 136-137.)  
 
              Here, many of the factors are against Defendants’ claim of scope of employment.  The transit 
by personal vehicle was not specifically authorized and according to Plaintiff prohibited by policy of 
driving while on duty.  Defendant identified no duty to his employer that he was discharging at the 
time of the accident.  Defendant identified no service or benefit to the employer during the transit.  
The only connection to Defendant’s employment was that fact that he needed to get to the second 
worksite for his overtime shift. 
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 “The phrase "scope of his employment" is not used in section 3601 to characterize the injury 
sustained by an employee but rather to characterize the act which was the cause of such injury.”  
(McIvor v. Savage (1963) 220 Cal.App.2d 128, 137.) There must be a causal nexus or reasonable 
relationship between the duties of employment and the conduct causing injury. “[T]he incident 
leading to injury must be an ‘outgrowth’ of the employment [citation]; the risk of tortious injury must 
be ‘inherent in the working environment’ [citation] or “‘typical of or broadly incidental to the 
enterprise [the employer] has undertaken.’ [Citation.] A related approach is to ask ‘whether the tort 
was, in a general way, foreseeable from the employee's duties.’”  (Jeewarat v. Warner Bros. 
Entertainment Inc. (2009) 177 Cal.App.4th 427, 435, internal quotation marks omitted.)  
 
 Here, Defendant has asserted that he was in transit to a second shift, located approximately a 
mile and half away from the first location.  (Habash Decl., ¶7) He was using a Dodge Grand Caravan 
rented from Enterprise as part of the Facebook vanpool program.  (Habash Decl., ¶5.) It is undisputed 
that Defendant’s first shift ended at 2:00 p.m. and he had signed out of his first shift at 2:00 p.m. 
(Habash Decl., ¶9.)  Defendant declares that since he was working back-to-back shifts, the sign-in 
system automatically signed him into the second shift starting at 2:00 p.m.  (Habash Decl., ¶9.)  
 
 However, Plaintiff has presented evidence to dispute Defendant had begun his second shift.  
Nicole George, Operations’ Manager for Allied Universal’s operations at the Facebook campus in 
Menlo Park, declares there is no “automatic” sign in system.  (George Decl., ¶16.)  Employees signed 
in and out of their shifts on paper time sheets.  She declares that Defendant could not be on duty 
until she arrived and signed in on a time slip.  (George Decl. ¶16.)   
 
 The 2018 Employee Handbook states, “Unless approved by your Supervisor, you must not 
begin performing any work prior to your scheduled start time. In addition, you must sign in, clock in, 
or call in prior to performing any work. Similarly, you must not perform any work after signing out, 
clocking out or calling off at the end of your shift.” (Exh. 4, Decl. of Ronald Briggs.)  Additionally, the 
Handbook provides, “Employees are required to "clock in" when they begin performing work, and to 
"clock out" when they stop performing work. Employees are prohibited from performing any work 
"off the clock". Likewise, it is required that an Employee "clock out" at the start of an unpaid off-duty 
meal break and "clock in" after the unpaid off-duty meal break. (Exh. 5, Decl. of Ronald Briggs.)   
 
 There are triable issue of material fact as to whether Defendant had begun the second shift 
and whether Defendant’s transit to the second worksite constituted a “commute” subject to the 
“going and coming” rule. Other than Defendant’s assertion that he was on duty because he was 
automatically signed in, there is no evidence that he was performing services for the benefit of the 
employer.  The motion for summary judgment is therefore, denied. 
 
Plaintiff’s Evidentiary Objection 

1. Objection to UDF No. 17:  " ... Salem Habash went to the Allied Universal company doctor at 
the insistence of an Allied Universal supervisor ... "—Overruled. 

 
Defendant’s Request for Judicial Notice 
 Pursuant to Evidence Code § 452(d), Defendant requests the Court to take judicial notice of 
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its order, filed on August 30, 2022, granted XL Specialty Insurance’s motion to intervene. 
 Request is granted. 
 
Defendant’s Objection to Evidence 
 First, the Court notes Defendant has submitted 52 pages of objections without numbering the 
objections as required by CRC, Rule 3.1354. (Each written objection must be numbered 
consecutively.) Since it appears that there is one objection per page the Court will refer to the page 
number in referencing the objections. 

1. Page 1—Appears to object to the entirety of the declarations of George, Flores, and Alonzo –
Overruled. 

2. Page 2, George Decl., ¶3—Overruled. 
3. Page 3, George Decl., ¶4---Overruled. 
4. Page 4, George Decl., ¶5—Overruled. 
5. Page 5, George Decl., ¶6—Overruled.  
6. Page 6, George Decl., ¶7—Overruled. 
7. Page 7, George Decl., ¶8—Overruled. 
8. Page 8, George Decl., ¶9—Overruled. 
9. Page 9, George Decl., ¶10—Overruled. 
10. Page 10, George Decl., ¶11—Overruled. 
11. Page 11, George Decl., ¶13—Overruled. 
12. Page 11, George Decl., ¶14—Overruled. 
13. Page 12, George Decl., ¶15—Sustained. Legal and factual conclusion. 
14. Page 13, George Decl., ¶16—Overruled. 
15. Page 14, George Decl., ¶17—Overruled. 
16. Page 15 George Decl., ¶18—Sustained.  Speculation.  
17. Page 16, George Decl., ¶19—Overruled. 
18. Page 17, George Decl., ¶20—Sustained. Lacks personal knowledge. 
19. Page 17, George Decl., ¶21-Sustained.  Lacks personal knowledge. 
20. Page 18, George Decl., ¶22---Sustained in part.  Sustained as to expected at 2:30 p.m.—

Speculation.  
21. Page 19, George Decl., ¶23—Overruled. 
22. Page 20, George Decl., ¶24—Sustained.  Legal conclusion. 
23. Page 21, George Decl., ¶25—Sustained. 
24. Page 22, George Decl., ¶26—Sustained.  Opinion testimony. 
25. Page 22 George Decl., ¶27—Overruled. 
26. Page 23, George Decl., ¶28—Sustained.  Opinion testimony. 
27. Page 24, George Decl., ¶29—Sustained. Legal conclusion and opinion testimony. 
28. Page 25, George Decl., ¶30—Sustained.  Assumed fact that Defendant was on break. 
29. Page 26, Flores Decl., ¶3—Sustained. Oral testimony on content of written policy. 
30. Page 27, Flores Decl., ¶4—Sustained. Oral testimony on content of written policy. 
31. Page 28, Flores Decl., ¶5—Sustained. Oral testimony on content of written policy. 
32. Page 29, Flores Decl., ¶6—Overruled. 
33. Page 30, Flores Decl., ¶7—Overruled. 
34. Page 31, Flores Decl., ¶8—Overruled. 
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35. Page 32, Flores Decl., ¶9—Sustained. Oral testimony on content of written policy. 
36. Page 33, Flores Decl., ¶10—Sustained.  Lack of foundation and personal knowledge. 
37. Page 34, Flores Decl., ¶11-Sustained, Lack of personal knowledge. 
38. Page 35, Flores Decl., ¶12—Overruled. 
39. Page 36, Flores Decl., ¶13—Sustained in part.  Sustained as to the conclusion Habash was not 

on duty. 
40. Page 37, Flores Decl., ¶14—Overruled. 
41. Page 38, Flores Decl., ¶15—Overruled. 
42. Page 39, Flores Decl., ¶16—Sustained.  Lay opinion. 
43. Page 40, Flores Decl., ¶17—Sustained. Lay opinion and legal conclusion. 
44. Page 41, Flores Decl., ¶18—Sustained.  Lay opinion, speculation.  
45. Page 42, Flores Decl., ¶21—Overruled. 
46. Page 43, Flores Decl., ¶22—Sustained.  Lack of personal knowledge. 
47. Page 44, Alonso Decl., ¶1-2-Overruled. 
48. Page 45, Alonso Decl., ¶4—Overruled. 
49. Page 46, Alonso Decl., ¶5—Sustained.  Oral testimony on the content of written policy. 
50. Page 47, Alonso Decl., ¶6—Overruled. (Defendant has not objective on hearsay grounds.) 
51. Page 48, Alonso Decl., ¶7—Sustained.  Lack of personal knowledge. 
52. Page 49, Alonso Decl., ¶8—Sustained. Lack of personal knowledge. 
53. Page 50, Alonso Decl., ¶9-Sustained. Oral testimony of content of written policy 
54. Page 51, Alonso Decl., ¶10—Sustained. Oral testimony of content of written policy 
55. Page 52, Alonso Decl., ¶12—Overruled. 
56. Page 52, Alonso Decl., ¶15—Overruled. 
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6. 9:00 AM CASE NUMBER:  MSC20-00893 
CASE NAME:  ALTARES VS. MONTECITO 
 *HEARING ON MOTION IN RE:  MOTION TO APPROVE SETTLEMENT  
FILED BY: ALTARES, MELCHOR 
*TENTATIVE RULING:* 
 
The unopposed motion to approve settlement is approved for the reasons cited in the moving papers. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-02048 
CASE NAME:  WALSH VS BEHIDJ 
 *HEARING ON MOTION IN RE:  MOTION TO ENFORCE SETTLEMENT  
FILED BY: WALSH, STEVEN M. 
*TENTATIVE RULING:* 
 
Vacated.  Motion withdrawn by moving party. 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC21-00144 
CASE NAME:  BROUWER VS GREGORY FUNDING 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS AS TO PLAINTIFFS 1ST AMENDED 
COMPLAINT  
FILED BY: GREGORY FUNDING, INC. 
*TENTATIVE RULING:* 
 
  Defendants Gregory Funding, Inc. and Gregory Funding, LLC bring this motion for judgment 
on the pleadings as to Plaintiff’s First Amended Complaint. Motion for Judgment on the Pleadings is 
granted with leave to amend. 
 
Background  
 Plaintiff, Helen Park Brouwer, obtained the loan that is the subject of this action in August 
2007.  As of February 2019, the loan was in default.  On September 10, 2020, a Notice of Trustee’s 
Sale was recorded.  In October 2020, the property was sold to a third party. 
 
 Plaintiff, through her Guardian ad Litem, alleges Defendants foreclosed on her single-family 
residence located at 2610 Francisco Way in El Cerrito illegally.  Plaintiff seeks damages. 
  
Motion 
 Pursuant to Code of Civil Procedure section 438, Defendants Gregory Funding, Inc. and 
Gregory Funding, LLC bring this motion for judgment on the pleadings as to Plaintiff’s First Amended 
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Complaint. The motion is brought on the ground Plaintiff is collaterally estopped from raising the 
same challenges that were—or could have been—litigated in the prior action and the Unlawful 
Detainer action, which resulted in two judgments against Plaintiff. Further, even if the Court reaches 
the merits, they are without factual and legal merit. 
  
Standard of Review 
 A motion for judgment on the pleading tests the legal sufficiency of a complaint. Yancey v. 
Superior Court, (1994) 28 Cal.App.4th 558, 561. Thus, it may be made on the grounds that the court 
lacks jurisdiction, or that the complaint, or any cause of action therein, “does not state facts sufficient 
to constitute a cause of action against that defendant.” Code Civ. Proc. § 438, subd. (c).” 
 
Defendants’ Moving Arguments 
 First, Defendants argue that Plaintiff is collaterally estopped from challenging the non-judicial 
foreclosure proceedings.  Defendant maintains this is the third challenge to the foreclosure 
proceedings.  Plaintiff previously filed a lawsuit against Gregory Funding, LLC solely in an attempt to 
challenge the foreclosure proceeding (prior action).  Additionally, Plaintiff was a defendant in an 
unlawful detainer action regarding the subject property.  Then Plaintiff filed this case.  Defendant 
argues this case is barred by the doctrine of res judicata.  “‘The collateral estoppel aspect of res 
judicata will apply as to all issues which were involved in the prior case even though 
some factual matters or legal arguments which could have been presented in the prior case in 
support of such issues were not presented.’ [Citation]” (Frommhagen v. Bd. of Supervisors (1987) 197 
Cal.App.3d 1292, 1301.) 
 
 “Claim preclusion applies only when ‘a second suit involves (1) the same cause of action (2) 
between the same parties [or their privies] (3) after a final judgment on the merits in the first suit.’ 
[Citation.]” (Samara v. Matar (2018) 5 Cal.5th 322, 327.) 
 
 Defendant argues the allegations in the FAC could have been litigated in the Prior Action and 
the UD: 

• That Defendants allegedly serviced the loan without a broker’s license—Since Plaintiff 
alleges Defendants never had a license, Plaintiff cannot allege this claim arose after the 
dismissal of the Prior Action. 

• That Defendants allegedly serviced the loan without identifying which of GFI or GFLLC was 
the servicer 

• That the February 19, 2019 Substitution of Trustee was allegedly defective—the Prior Act 
was filed 8 months after Substitution of Trustees.  This issue was effectively adjudicated—or 
could have been—in the UD action. 

• That the sale allegedly violated executive orders issued by the Governor of the State of 
California and Defendants allegedly knew that bidders would not appear and bid at the 
sale-Defendant argues a third-party bidder did appear and the UD action adjudicated the 
validity of the sale. 

• That the February 19, 2019 Notice of Default allegedly violated Civil Code sections 2924g, 
2924.3, and 2923.3—Plaintiff alleges the Notice of Default was not served on her.  The Prior 
Action was filed 8 months after the notice was recorded.  Plaintiff could have adjudicated this 
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allegation.  Also, the UD adjudicated the propriety of the foreclosure. 
 
 Defendant argues the other allegations were or could have been adjudicated in the Prior 
Action or the UD.  Final judgments were entered against Plaintiff in both the Prior Action and the UD.  
In the Prior Action, the Court sustained GFL’s demurrers to Plaintiff’s complaint and dismissed the 
complaint.  (RJN, Exhibit 20.)  As to the UD, the purchaser, Redwood filed a motion for summary 
judgment, which was granted.  (RJN, Exhibit 27.)   
 
 If the Court finds the claim is not precluded, Defendant argues the First Cause of Action for 
Wrongful Foreclosure lacks merit. The elements of a foreclosure cause of action: 

Case law instructs that the elements of an equitable cause of action to set aside a 
foreclosure sale are: (1) the trustee or mortgagee caused an illegal, fraudulent, or 
willfully oppressive sale of real property pursuant to a power of sale in a mortgage or 
deed of trust; (2) the party attacking the sale (usually but not always the trustor or 
mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or 
mortgagor challenges the sale, the trustor or mortgagor tendered the amount of the 
secured indebtedness or was excused from tendering. 
 

(Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104.) 
 
 Here, Plaintiff has not alleged tender of the debt owed. “It is settled that an action to set 
aside a trustee's sale for irregularities in sale notice or procedure should be accompanied by an offer 
to pay the full amount of the debt for which the property was security.”  (Arnolds Management Corp. 
v. Eischen (1984) 158 Cal.App.3d 575, 578.) 
 
 Secondly, Defendant argues that Plaintiff did not plead any prejudicial defects in the 
foreclosure process.  Plaintiff alleges Defendants did not have a broker’s license when they serviced 
the loan.  Defendants argue that none was required under Finance Code § 50120. It provides that a 
person can service a loan if they have either a lending or servicing license—not a broker’s license. GFL 
is licensed. (RJN, Exhibit 21.) Finally, Plaintiff alleges confusion about who serviced her loan—GFI or 
GFL.  Defendants argue Plaintiff failed to show how her confusion caused her any prejudice.  Similarly, 
Plaintiff failed to plead prejudice from failing to follow and executive order, and failure to receive 
notice of default. 
 
 Defendant argues the second cause of action for financial elder abuse fails based on the same 
allegations.  Since those allegations fail, this cause of action fails. 
 
Opposition 
 Plaintiff opposes the motion arguing issue and claim preclusion do not apply to any aspect of 
this case.  First, Plaintiff argues the foreclosure had not taken place before the earlier case filed was 
dismissed. Plaintiff argues the foreclosure sale is what is at issue in this action, and it did not exist at 
the time of the earlier action.  Plaintiff argues that Gregory Funding was not even a defendant in the 
first suit filed on 10/2/19.  Gregory Funding LLC was added on 6/9/20.  Gregory Funding demurred but 
the demurrer did not relate to the foreclosure sale.  Plaintiff argues that one cannot sue for wrongful 
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foreclosure before the foreclosure occurs.  Secondly, the parties and claim are not the same.   
 
 As to the unlawful detainer action, Plaintiff argues it is a summary proceeding that precludes 
res judicata effect.  Gregory Funding was not a party to the UD action.  A UD proceeding “is summary 
in character; that, ordinarily, only claims bearing directly upon the right of immediate possession are 
cognizable.”  (Vella v. Hudgins (1977) 20 Cal.3d 251, 255.)  “[A] judgment in unlawful detainer usually 
has very limited res judicata effect and will not prevent one who is dispossessed from bringing a 
subsequent action to resolve questions of title [citations], or to adjudicate other legal and equitable 
claims between the parties.”  (Vella v. Hudgins (1977) 20 Cal.3d 251, 255.)  
 
 Plaintiff argues the law compels entry of judgment in favor of Plaintiff.  Plaintiff argues that 
Gregory Funding, Inc. and Gregory Funding LLC pulled a bait and switch on Plaintiff, never clearly 
identifying if it was the Corporation or LLC servicing her loan.  Plaintiff argues that Gregory Funding 
entities have deceptively held themselves out to Plaintiff and others as “Gregory Funding” on the 
caption of their loan statements, without indication which entity was servicing the loan. Plaintiff 
alleges they did all this without a real estate license because it had been revoked.  Gregory Funding 
(“GF”) lost its real estate license before the foreclosure on Plaintiff’s property.   
 
 Plaintiff argues that the documents submitted by GF indicate that it unlawfully conducted a 
non-judicial foreclosure sale on the interests of Plaintiff’s late husband, Hendrik Brouwer.  Plaintiff 
argues that the no documents indicate that GF and Plaintiff’s previous counsel never addressed the 
fact that the Mr. Brouwer had died years earlier in 2010, before the loan went into default. 
 
 As to the financial elder abuse claim, Plaintiff points out that it was not addressed on its 
merits.   
 
 Plaintiff requests the Court to order Defendants to disclose their liquid assets since they are 
not insured for this action.  Here, Plaintiff would prefer monetary damages rather than sue Redwood 
Holdings.  
 
Reply  
 Defendant argues the Plaintiff ignores the “primary right” theory in her res judicata analysis.  
“California law approaches the issue by focusing on the "primary right" at stake: if two actions involve 
the same injury to the plaintiff and the same wrong by the defendant then the same primary right is 
at stake even if in the second suit the plaintiff pleads different theories of recovery, seeks different 
forms of relief and/or adds new facts supporting recovery.”  (Eichman v. Fotomat Corp. (1983) 147 
Cal.App.3d 1170, 1174.)  The primary right in the Prior Action was the right to be free from unlawful 
foreclosure proceeding, not just the sale.  That is the same right Plaintiff seeks to re-adjudicate. 
 
 Defendants argue the GFI was not required to be a party to the Prior Action or the UD.  
Defendant argue party can defensively invoke res judicata or collateral estoppel, even if not a party to 
the prior case. (See Producers Dairy Delivery Co. v. Sentry Ins. Co. 
(1986) 41 Cal.3d 903, 910.)   
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  As to the UD, Defendant argues that the Vella decision does not stand for the proposition that 
UD cannot have res judicata effect.   
 
Ruling 
 The Court declines to grant Defendants’ motion for judgment on the pleading on the ground 
of res judicata.   In the Prior Action, Contra Costa Case No. MSC19-02058, Brouwer v. Rushmore Loan 
Management, Defendant Gregory Funding LLC was added as Doe defendant.  Defendant demurred 
(RJN, Exhibit 18) on the ground the Plaintiff had alleged no facts against the defendant.  The demurrer 
was sustained and dismissed against Gregory Funding, LLC.  (RJN, Exhibit 20).   
 
 Defendants argue the dismissal had res judicata affect. Claim preclusion arises if a second suit 
involves (1) the same cause of action (2) between the same parties (3) after a final judgment on the 
merits in the first suit. [Citations.]  (Cal Sierra Development, Inc. v. George Reed, Inc. (2017) 14 
Cal.App.5th 663, 671.)  Defendant does not explain how the issues raised in the previous action are 
the same as those Plaintiff raised in the post-foreclosure action.   
 
 Defendant argues that even if the doctrine of res judicata does not apply, Plaintiff’s causes of 
action for “Wrongful Foreclosure, a Form of Negligence” and “Financial Elder Abuse” are without 
merit.  “The motion for judgment on the pleadings performs the function of a general 
demurrer.”(Rodriguez v. County of Los Angeles (2013) 217 Cal.App.4th 806, 810.) “It is axiomatic that 
a demurrer lies only for defects appearing on the face of the pleadings.” (Harboring Villas 
Homeowners Assn. v. Superior Court (1998) 63 Cal.App.4th 426, 429.  “Consequently, when 
considering a motion for judgment on the pleadings, ‘[a]ll facts alleged in the complaint are deemed 
admitted ….’[Citation.]  ‘Presentation of extrinsic evidence is therefore not proper on a motion for 
judgment on the pleadings.’[Citation.]” (Sykora v. State Dept. of State Hospitals (2014) 225 
Cal.App.4th 1530, 1534.) 
 
 Here, Plaintiff’s First Cause of Action failed to allege tender.  A defect appearing on the fact of 
the complaint.  The remainder of Defendants’ argument go to the merits of the cause of action.  
Motion for judgment on the pleadings as to the first cause of action is granted with leave to amend.  
 
 As to the Elder Abuse Claim, Defendant argues that it fails because it is expressly dependent 
on the allegations in the first cause of action. The motion is granted with leave to amend. 
 
 Plaintiff’s request for Defendants’ revelation of liquid assets is denied.  As to Plaintiff’s 
request to have documents removed from the public record that contain Plaintiff’s Social Security 
Number and other personal information, the Court will entertain a proper motion to seal. 
 
Plaintiff’s Request for Judicial Notice 
 Pursuant to Evidence Code § 452(d) and (d) and 453, Plaintiff requests the Court to take 
judicial notice of the following: 

1. Exhibit A—Copy of the death certificate for Hendrik Brouwer 
2. Exhibit B—Bureau of Real Estate, accusation No. H-40925 as to Gregory Funding, Inc. and Ms. 

Cruz. 
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 The unopposed request is granted. 
 
Defendants’ Request for Judicial Notice 
 Pursuant to Evidence Code §§ 450-453, Defendants request the Court to take judicial notice 
of the following documents: 

1. Exhibit 1—Deed of Trust, dated August 15, 2007 
2. Exhibit 2—“Substitution of Trustee,” dated January 31, 2019 
3. Exhibit 3—“Notice of Default,”  recorded February 19, 2019 
4. Exhibit 5—“Assignment of Deed of Trust,”  recorded on June 14, 2019 
5. Exhibit 6—“Assignment of Deed of Trust, recorded on December 5, 2019 
6. Exhibit 7—“Notice of Trustee’s Sale,” recorded on September 10, 2020 
7. Exhibit 8—“Trustee’s Deed Upon Sale,” recorded on October 9, 2020 
8. Exhibit 9—“Complaint,” C19-02058, filed October 2, 2019 
9. Exhibit 12—FAC, C19-02058, filed January 27, 2020 
10. Exhibit 14—“Doe Amendment,” C19-02058, filed April 7,2020 
11. Exhibit 18--“Demurrers,” C19-02058, filed October 20, 2020 
12. Exhibit 20—“Orders re: Demurrers,” C19-02058, filed March 3, 2021 
13. Exhibit 21—“License Details” for Gregory Funding, LLC 
14. Exhibit 22—“Executive Order N-28-20” issued by the Executive Dept., State of CA 
15. Exhibit 23—“Executive Order N-71-20” issued by the Executive Dept., State of CA 
16. Exhibit 24—“Press Release” by Health Services Dept. on June 2, 2020 
17. Exhibit 25—“Complaint for Unlawful Detainer,” RS20-0229, filed October 22, 2020 
18. Exhibit 26—“Defendants’ Verified Answer,” RS20-0229, filed October 27, 2020 
19. Exhibit 27—“Notion of Ruling and Entry of Judgment, RS20-0229, filed January 21, 2021 
20. Exhibit 28—“License Details” for Gregory Funding, Inc. issued by State of CA, Dept. of Real 

Estate 
 
 The unopposed request is granted as follows:  The Court takes judicial notice of Exhibits 1-3, 
6-8, 12, 22-22, and 27.  The Court takes judicial notice of the existence of the remaining exhibits, but 
not the truth of matters asserted therein. 
 
Defendants’ Supplemental Request for Judicial Notice 
 Pursuant to Evidence Code §§ 450-453, Defendants request the Court to take judicial notice 
of the following: 

1. Exhibit 29—License Status/Comment Definitions” issued by State of CA, Dept. of Real Estate 
The Court takes judicial notice of the existence of this document. 
 

 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/15/2022 

 

 

PAGE 37 OF 49 

 

 
    

9. 9:00 AM CASE NUMBER:  MSC21-01664 
CASE NAME:  DUGGAN VS BDM ASSOCIATION 
 HEARING ON DEMURRER TO:  DEFT'S ANSWER TO THE FIRST AMENDED COMPLAINT FILED BY 
PLTFS  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff Molly Duggan, Plaintiff Erik Cochran, and Plaintiff Gabriella Duggan-

Cochran (collectively, “Plaintiffs”)’s Demurrer. The Demurrer relates to Defendant Brisa Del Mar 

Association, Inc. (“BDM” or “Defendant”)’s Answer to Plaintiffs’ First Amended Complaint. 

Plaintiffs demur to Defendants first through thirty-ninth affirmative defenses on several grounds. 

For the following reasons, the Demurrer is sustained-in-part and overruled-in-part. 

The Demurrer is sustained, with leave to amend, as to the fourth, fifth, sixth, seventh, eighth, 

thirteenth, fourteenth, sixteenth, seventeenth, eighteenth, twenty-fourth, twenty-fifth, twenty-sixth, 

twenty-seventh, twenty-eighth, twenty-ninth, thirtieth, thirty-first, thirty-second, thirty-eighth, and 

thirty-ninth affirmative defenses. 

The Demurrer is overruled as to the first, second, third, ninth, tenth, eleventh, twelfth, fifteenth, 

nineteenth, twentieth, twenty-first, twenty-second, twenty-third, thirty-third, thirty-fourth, thirty-

fifth, thirty-sixth, and thirty-seventh affirmative defenses. 

Legal Standard 

Code of Civil Procedure § 430.20(a) provides for a demurrer to an answer where “[t]he answer does 

not state facts sufficient to constitute a defense.” Code of Civil Procedure § 430.20(b) also provides 

for a demurrer to an Answer where “[t]he answer is uncertain,” including “ambiguous and 

unintelligible.” 

However, what is required are ultimate facts, rather than evidentiary matters or legal conclusions. 

(See Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550; FPI Development Inc. v. Nakashima (1991) 

231 Cal.App.3d 367, 384.) Even where a defense is defectively pled, it may be allowed if the 

defendant’s pleading gives sufficient notice to enable the plaintiff to prepare to meet the defense, in 

part because un-pled defenses are waived. (See Harris v. City of Santa Monica (2013) 56 Cal. 4th 203, 

240.) 

Each affirmative defense is considered a “new matter” beyond the general denial. (Code Civ. Proc. 

§ 431.30(b)(2).) A new matter is one in which the defendant has the burden of proof. (Harris v. City of 

Santa Monica (2013) 56 Cal.4th 203, 239.) Affirmative defenses must be pled in the same fashion, and 

with the same specificity, as a cause of action in a complaint. (FPI Development, Inc., supra, 231 

Cal.App.3d at p. 384.) The critical pleading requirement is that the answer allege the facts on which 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/15/2022 

 

 

PAGE 38 OF 49 

 

the defense is founded. (See California Trust Co. v. Gustason (1940) 15 Cal.2d 268, 273.) As with a 

cause of action, an affirmative defense must be pleaded with ultimate facts. (5 Witkin, California 

Procedure (5th ed. 2008), Pleading, § 1082, at 515.) Terse legal conclusions will not generally survive 

demurrer. (FPI Development, Inc., supra, 231 Cal.App.3d at p. 384; Quantification Settlement 

Agreement Cases (2011) 201 Cal.App.4th 758, 813.) 

For the purposes of the ruling on demurrer, i.e., to test the sufficiency of the answer, it admits all 

facts well pleaded in the answer, including denials. (Miller & Lux v. San Joaquin Light & Power Corp. 

(1932) 120 Cal.App. 589, 600, [demurrer “admitted the truth of all issuable facts pleaded in the 

answer and eliminated all allegations in the amended complaint denied by the answer”]; Warren v. 

Harootunian (1961) 189 Cal.App.2d 546, 548.) A failure to demur specially is a waiver of defects of 

form. (Allerton v. King (1929) 96 Cal.App. 230, 233, 235.) 

“The determination of the sufficiency of the answer requires an examination of the complaint 

because its adequacy is with reference to the complaint it purports to answer.” (South Shore Land Co. 

v. Petersen (1964) 226 Cal.App.2d 725, 733.) 

Analysis 

FIRST AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “The FAC fails to set forth facts sufficient to constitute any cause of 

action against Defendant.” The Court overrules the Demurrer as to this affirmative defense because 

this defense is an affirmative denial of Plaintiffs’ claims and is sufficiently alleged. (CCP 

§ 430.31(b)(1).) 

SECOND AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “If Plaintiffs have suffered any damages or harm, which is expressly 

denied, Plaintiffs have failed to undertake reasonable efforts to mitigate its damages or harm.” 

The Court overrules the Demurrer as to this affirmative defense because this defense is an affirmative 

denial of Plaintiffs’ claims and is sufficiently alleged. (CCP § 430.31(b)(1).) 

THIRD AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “The claims and causes of action contained in the FAC are barred by 

the applicable statute of limitations, including but not limited to Code of Civil Procedure sections, 

338(b), 339(1), and 343.” The Court overrules the Demurrer as to this affirmative defense. In 

“pleading the statute of limitations it is not necessary to state facts showing the defense, but it may 

be stated generally that the cause of action is barred by the provisions of Section (giving the number 

of the section and subdivision thereof, if it is so divided, relied upon) of the Code of Civil Procedure...” 

(CCP § 458.) 

FOURTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Plaintiffs, by the statements, conduct, acts, omissions and 
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acquiescence attributable to them, engaged in unreasonable delay in not seeking the recovery and 

remedies which are the subject of the FAC, thereby caused undue prejudice to Defendant, to the end 

that all of the claims contained in the FAC are barred by the doctrine of laches.” The Court sustains 

the Demurrer as to this affirmative defense because this defense introduces new matter based on 

laches. (CCP § 431.30(b)(2).) 

FIFTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Plaintiffs, by the statements, conduct, acts, omissions and 

acquiescence attributable to them, ratified the acts of their agents, employees, subordinates and 

predecessors in interest, thereby precluding Plaintiffs from seeking any recovery or remedy as alleged 

in the FAC.” The Court sustains the Demurrer as to this affirmative defense on the grounds that there 

are no facts alleged in support of this conclusion. Consequently, it is uncertain and fails to state facts 

sufficient to constitute a defense. 

SIXTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Plaintiffs, by the statements, conduct, acts, omissions and 

acquiescence attributable to them, have waived all claims and causes of action and any recovery or 

remedy as alleged in the FAC.” The Court sustains the Demurrer as to this affirmative defense 

because this defense introduces new matter based on waiver. (CCP § 431.30(b)(2).) 

SEVENTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Plaintiffs, by the statements, conduct, acts, omissions and 

acquiescence attributable to them, are estopped from seeking any recovery or remedy as alleged in 

the FAC.” The Court sustains the Demurrer as to this affirmative defense because this defense 

introduces new matter based on estoppel. (CCP § 431.30(b)(2).) 

EIGHTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Plaintiffs, by the statements, conduct, acts, omissions and 

acquiescence attributable to them, is precluded by the doctrine of unclean hands from seeking any 

recovery or remedy as alleged in the FAC.” The Court sustains the Demurrer as to this affirmative 

defense because this defense introduces new matter based on unclean hands. (CCP § 431.30(b)(2).) 

NINTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “If Plaintiffs have suffered any damages or harm, which is expressly 

denied, said damages or harm was the proximate result of the intervening and superseding acts and 

omissions of persons other than Defendant, and not the act or omission of Defendant, thereby 

barring Plaintiffs from seeking any recovery or remedy as alleged in the FAC.” The Court overrules the 

Demurrer as to this affirmative defense because this defense is an affirmative denial of Plaintiffs’ 

claims and is sufficiently alleged. (CCP § 430.31(b)(1).) 
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TENTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “If Plaintiffs have suffered any damages or harm, which is expressly 

denied, Plaintiffs, by the statements, conduct, acts, omissions and acquiescence attributable to it, 

have knowingly and voluntarily assumed the risk that he would suffer the kind of damages or harm he 

allegedly suffered.” The Court overrules the Demurrer as to this affirmative defense because this 

defense is an affirmative denial of Plaintiffs’ claims and is sufficiently alleged. (CCP § 430.31(b)(1).) 

ELEVENTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “If Plaintiffs have suffered any damages or harm, which is denied, 

Plaintiffs, by the statements, conduct, acts, omissions and acquiescence attributable to it, proximately 

caused and contributed to Plaintiffs' own alleged damages or harm, thereby reducing the liability of 

Defendant, if any, by the comparative fault of Plaintiffs.” The Court overrules the Demurrer as to this 

affirmative defense because this defense is an affirmative denial of Plaintiffs’ claims and is sufficiently 

alleged. (CCP § 430.31(b)(1).) 

TWELFTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “The greater weight of the relative equities between the parties to 

the FAC favors Defendant.” The Court overrules the Demurrer as to this affirmative defense because 

this defense is an affirmative denial of Plaintiffs’ claims and is sufficiently alleged. (CCP 

§ 430.31(b)(1).) 

THIRTEENTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “By virtue of the statements, conduct, acts, omissions and 

acquiescence attributable to Plaintiffs, Defendant has incurred damages and expenses, all in the 

amounts to be ascertained according to proof at trial and applied as an offset against the claims and 

causes of action contained in the FAC.” The Court sustains the Demurrer to this affirmative defense; 

there are no facts alleged to explain why Defendants are entitled to any offset. 

FOURTEENTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Plaintiffs, by the statements, conduct, acts, omissions and 

acquiescence attributable to them, are barred from asserting any of the claims and causes of action 

contained in the FAC, insofar as he is in pari delicto to Cross.” “The doctrine of in pari delicto dictates 

that when a participant in illegal, fraudulent, or inequitable conduct seeks to recover from another 

participant in that conduct, the parties are deemed in pari delicto, and the law will aid neither, but 

rather, will leave them where it finds them.” (Casey v. U.S. Bank Nat. Assn. (2005) 127 Cal.App.4th 

1138, 1143, fn.1 [quoting Smith ex rel. Boston v. Arthur Andersen L.L.P. (D.Ariz.2001) 175 F.Supp.2d 

1180, 1198].) The Court sustains the Demurrer to this affirmative defense; there are no facts alleged 

in support of this legal conclusion. 

FIFTEENTH AFFIRMATIVE DEFENSE: 
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This affirmative defense alleges, “Defendant’s liability, if any, for the damages or harm allegedly 

suffered by Plaintiffs should be reduced or limited pursuant to Civil Code section 1431.2 in that the 

damages or harm allegedly suffered by Plaintiffs, if any, were proximately caused by the acts and 

omissions of persons and entities other than Defendant.” The Court overrules the Demurrer to this 

affirmative defense; it is sufficiently pled. 

SIXTEENTH AFFIRMATIVE DEFENSE 

This affirmative defense alleges, “Plaintiffs’ claims are barred by the doctrine of necessity.” The Court 

sustains the Demurrer to this affirmative defense; there are no facts alleged in support of this legal 

conclusion. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

This affirmative defense alleges, “Plaintiffs’ claims are barred because public policy does not permit 

an award of damages to Plaintiffs.” The Court sustains the Demurrer to this affirmative defense; there 

are no facts alleged in support of this legal conclusion. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

This affirmative defense alleges, “Plaintiffs lack standing to assert the claims set forth in the FAC.” 

The Court sustains the Demurrer as to this affirmative defense on the grounds that there are no facts 

alleged in support of this conclusion. Consequently, it is uncertain and fails to state fact sufficient to 

constitute a defense. 

NINETEENTH AFFIRMATIVE DEFENSE 

This affirmative defense alleges, “Without admitting that Plaintiffs have been injured or damaged in 

any manner or amount whatsoever, Defendant is not liable to Plaintiffs, because any damages 

resulting to Plaintiffs were caused by his own actions and/or those of persons other than Defendant.” 

The Court overrules the Demurrer as to this affirmative defense because this defense is an affirmative 

denial of Plaintiffs’ claims and is sufficiently alleged. (CCP § 430.31(b)(1).) 

TWENTIETH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Plaintiffs’ alleged damages, if any, must be reduced on account of 

and to the extent of additional expenses incurred by Defendant on account of Plaintiffs’ breach of 

their obligations to Defendant.” The Court overrules the Demurrer as to this affirmative defense 

because this defense is an affirmative denial of Plaintiffs’ claims and is sufficiently alleged. (CCP 

§ 430.31(b)(1).) 

TWENTY-FIRST AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Defendant denies that Plaintiffs were damaged as a proximate 

result of any conduct on the part of Defendant. Defendant affirmatively alleges that Plaintiffs' 

damages, if any, were proximately caused by the independent conduct of third parties or entities 
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whether or not parties to this action. Plaintiffs' recovery against Defendant, if any, must therefore be 

reduced to the extent that those damages, if any, were caused by the independent conduct of third 

parties.” The Court overrules the Demurrer as to this affirmative defense because this defense is an 

affirmative denial of Plaintiffs’ claims and is sufficiently alleged. (CCP § 430.31(b)(1).) 

TWENTY-SECOND AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Defendant is informed and believes and on that basis alleges that 

any and all injuries, losses or damages, if any, were the direct and proximate result of an unavoidable 

incident or condition and, as such, were an act of God without fault or liability on the part of the 

Defendant.” The Court overrules the Demurrer to this affirmative defense; it is sufficiently pled. 

TWENTY-THIRD AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Defendant alleges that at all times herein, Plaintiffs were negligent 

and proximately caused the incident which is the basis for Plaintiffs’ FAC. Plaintiffs’ recovery, if any, 

should be reduced by the amount proportionate to the amount which Plaintiffs’ negligence 

contributed to the happening of the alleged incident.” The Court overrules the Demurrer as to this 

affirmative defense because this defense is an affirmative denial of Plaintiffs’ claims and is sufficiently 

alleged. (CCP § 430.31(b)(1).) 

TWENTY-FOURTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Defendant alleges that Plaintiffs’ FAC is frivolous and is not based on 

good faith as to Cross-Defendant within the meaning of Civil Code section 128.5, and Defendant is 

entitled to recover reasonable expenses, including attorneys’ fees, in defending this action.” The 

Court sustains the Demurrer as to this affirmative defense on the grounds that there are no facts 

alleged in support of this conclusion. Consequently, it is uncertain and fails to state fact sufficient to 

constitute a defense. 

TWENTY-FIFTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Defendant is informed and believes and on that basis alleges that at 

no time prior to the filing of this action did Plaintiffs, or any agent, representative or employee 

thereof notify Defendant of any breach of any duty to Plaintiffs. By reason of said failure to notify, 

Plaintiffs are barred from any right of recovery from Defendant.” The Court sustains the Demurrer as 

to this affirmative defense on the grounds that there are no facts alleged in support of this 

conclusion. Consequently, it is uncertain and fails to state fact sufficient to constitute a defense. 

TWENTY-SIXTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Defendant is informed and believes and on that basis alleges that if 

any defects or inadequacies in any work performed by Defendant, which Defendant denies, Plaintiffs 

failed to timely notify Defendant of such conditions and failed to give Defendant timely opportunity 

to remedy such conditions. This conduct by Cross-Complainant bar it from any relief from 
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Defendant.” The Court sustains the Demurrer as to this affirmative defense on the grounds that there 

are no facts alleged in support of this conclusion. Consequently, it is uncertain and fails to state fact 

sufficient to constitute a defense. 

TWENTY-SEVENTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Defendant was justified in doing any and/or all of the acts alleged in 

the FAC.” The Court sustains the Demurrer as to this affirmative defense; there are no facts alleged in 

support of this affirmative defense and it is therefore inadequately pled. 

TWENTY-EIGHTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Defendant was privileged in doing any/or all of the acts alleged in 

the FAC.” The Court sustains the Demurrer as to this affirmative defense; there are no facts alleged in 

support of this affirmative defense and it is therefore inadequately pled. 

TWENTY-NINTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “The claims of the FAC are barred because Plaintiffs authorized, 

consented to, and/or ratified the acts of Defendant as alleged in the FAC, and therefore Plaintiffs may 

not complain thereof.” The Court sustains the Demurrer as to this affirmative defense; there are no 

facts alleged in support of this affirmative defense and it is therefore inadequately pled. 

THIRTIETH AFFIRMATIVE DEFENSE 

This affirmative defense alleges, “Plaintiffs’ claims are barred by the doctrine of release.” The Court 

sustains the Demurrer as to this affirmative defense on the grounds that there are no facts alleged in 

support of this conclusion. Consequently, it is uncertain and fails to state fact sufficient to constitute a 

defense. 

THIRTY-FIRST AFFIRMATIVE DEFENSE 

This affirmative defense alleges, “Plaintiffs’ claims against Defendant is barred by the doctrines of 

collateral estoppel and res judicata.” The Court sustains the Demurrer as to this affirmative defense 

on the grounds that there are no facts alleged in support of this conclusion. Consequently, it is 

uncertain and fails to state fact sufficient to constitute a defense. 

THIRTY-SECOND AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Defendant is informed and believes and on such information and 

belief alleges that Plaintiffs failed to perform express conditions, obligations or duties precedent to 

Defendant’s performance, and such failures excuse any nonperformance by Defendant.” The Court 

sustains the Demurrer as to this affirmative defense on the grounds that there are no facts alleged in 

support of this conclusion. Consequently, it is uncertain and fails to state fact sufficient to constitute a 

defense. 
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THIRTY-THIRD AFFIRMATIVE DEFENSE 

This affirmative defense alleges, “Defendant asserts and alleges that it did not violate the provisions 

of the Davis Stirling Common Interest Development Act and that Defendant should bear no 

responsibility to Plaintiffs for any such alleged violation.” The Court overrules the Demurrer to this 

affirmative defense; it is sufficiently pled. 

THIRTY-FOURTH AFFIRMATIVE DEFENSE 

This affirmative defense alleges, “Defendant is informed and believes and on that basis alleges that 

the duties of its employees, agents, director, officers or other member of any committee of the Board 

acted in good faith and in the best interests of the corporation and with such due care, including 

reasonable inquiry, as an ordinary prudent person in a like position would use under similar 

circumstances pursuant to Corporations Code § 7230(a), §§ 7231.5(a)(1-3), and 7231(a-c), and 

Lamden v. La Jolla Shores Clubdominium Homeowners Ass’n, (1999) 21 Cal.4th 249.” The Court 

overrules the Demurrer to this affirmative defense; it is sufficiently pled. 

THIRTY-FIFTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “Defendant performed the duties in accordance with Corporations 

Code §§ 7231 (a & b) so as to have no liability pursuant to Corporations Code § 7231 ( c) and Lamden 

v. La Jolla Shores Clubdominium Homeowners Ass’n, (1999) 21 Cal.4th 249.” The Court overrules the 

Demurrer to this affirmative defense; it is sufficiently pled. 

THIRTY-SIXTH AFFIRMATIVE DEFENSE: 

This affirmative defense alleges, “The right of Plaintiffs to recovery herein, if any right exists, is 

reduced and limited to the percentage of negligence attributable to others pursuant to Civil Code § 

1431.2.” The Court overrules the Demurrer to this affirmative defense; it is sufficiently pled. 

THIRTY-SEVENTH AFFIRMATIVE DEFENSE 

This affirmative defense alleges, “Plaintiffs are not entitled to declaratory relief because the true 

extent of alleged damages to Plaintiffs’ home and alleged cause(s) are not presently ascertainable to 

the degree of certainty required for declaratory relief.” The Court overrules the Demurrer to this 

affirmative defense. 

THIRTY-EIGHTH AFFIRMATIVE DEFENSE 

This affirmative defense alleges, “Without admitting any liability, or that Plaintiff has suffered or will 

suffer any loss, damage or injury, Defendant alleges that if it is found liable (which supposition is 

denied and merely stated for the purpose of this affirmative defense), the damages in this case shall 

be apportioned and/or reduced as a case may be.” The Court sustains the Demurrer to this 

affirmative defense; there are no facts alleged to support the theory of apportionment of damages. 

THIRTY-NINTH AFFIRMATIVE DEFENSE 
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This affirmative defense alleges, “Defendant presently has insufficient knowledge or information on 

which to form a belief as to whether it may have additional, as yet unstated affirmative defenses 

available. Defendant reserves herein the right to assert additional defenses in the event that the 

discovery indicates they would be appropriate.” The Court sustains the Demurrer to this affirmative 

defense because it does not state a viable defense to Plaintiffs’ alleged causes of action. 

 
 

  
    

10. 9:00 AM CASE NUMBER:  MSC21-02603 
CASE NAME:  MIRKOOSHESH VS KENSOK 
 HEARING ON DEMURRER TO:  1ST AMENDED COMPLAINT  
FILED BY: KENSOK, THOMAS J 
*TENTATIVE RULING:* 
 
This hearing is continued by the Court to September 29, 2022, at 9:00 a.m. in this Department. 
 

 

  
    

11. 9:00 AM CASE NUMBER:  MSC21-02603 
CASE NAME:  MIRKOOSHESH VS KENSOK 
 MOTION TO STRIKE  1ST AMENDED COMP  
FILED BY: KENSOK, THOMAS J 
*TENTATIVE RULING:* 
 
This hearing is continued by the Court to September 29, 2022, at 9:00 a.m. in this Department. 
 

 

  

 

ADD-ONs 

 
    

1. 9:00 AM CASE NUMBER:  C22-00731 
CASE NAME:  KRIVORUK VS. BAY MEDIC TRANSPORTATION 
 *HEARING ON MOTION IN RE:  FOR AN ORDER COMPELLING PLTF TO AN INDEPENDENT MEDICAL 
EXAMINATION  
FILED BY: BAY MEDIC TRANSPORTATION, INC. 
*TENTATIVE RULING:* 
 
Defendant’s motion for an independent medical examination of Plaintiff by Dr. Smith is granted and 
Plaintiff is ordered to comply.  Parties are ordered to appear to discuss appropriate terms to protect 
the Plaintiff’s health. 
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2. 9:00 AM CASE NUMBER:  C22-01081 
CASE NAME:  WINEHAVEN VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  CITY OF RICHMOND 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the demurrer brought by defendant City of Richmond and 
City of Richmond City Council (collectively “the City”).  The demurrer is opposed by plaintiff 
Winehaven Legacy LLC.  The demurrer is directed to Winehaven’s original complaint, filed on 
May 27, 2022. 
 
 The demurrer to the entire complaint on jurisdictional grounds is overruled.  The demurrer to 
the First and Second Causes of Action is sustained with leave to amend.  The demurrer to the Fifth 
and Sixth Causes of Action is overruled.  Winehaven shall file any amended complaint on or before 
October 20, 2022. 
 
 The basis for this ruling is as follows. 
 
 A. The City’s Request For Judicial Notice. 
 
 Winehaven’s objection to the City’s request for judicial notice is sustained.  The hearing on a 
demurrer may not be turned into a contested evidentiary hearing “through the guise of” a request for 
judicial notice.  (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 605.) 
 
 B. Demurrer To The Entire Complaint. 
 
 The City’s demurrer to the entire complaint is overruled.  The rule of prior exclusive 
jurisdiction concerns jurisdiction over property.  (See State Eng'r v. S. Fork Band of the Te-Moak Tribe 
of W. Shoshone Indians of Nev. (9th Cir. 2003) 339 F.3d 804, 809-810.)  Insofar as Winehaven is seeking 
monetary relief for breach of contract, the rule does not apply.  The Court notes that a demurrer to 
an entire complaint must be overruled if any cause of action within the complaint has merit.  (See, 
Shook v. Pearson (1950) 99 Cal.App.2d 348, 351.) 
 
 C. The Individual Causes Of Action. 
 
  C-1. The First Cause of Action 
   (Breach of Contract). 
 
 The First Cause of Action is for breach of contract.  The City’s demurrer to this cause of action 
is sustained with leave to amend.  The basis for this ruling is as follows. 
 

Breach 
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 The City argues that Winehaven has not adequately alleged a breach of contract, because the 
City had unfettered discretion to deny approval of the proposed Community Facilities District (“CFD”).  
This argument lacks merit.  Section 4.6.2.8 of the Disposition and Development Agreement provides 
that the parties “shall work cooperatively and in good faith to establish the CFD and to reach mutual 
agreement as to additional detail regarding scope, terms and conditions affecting the CFD.”  (See also, 
additional contract terms quoted in Winehaven’s opposition memorandum at p. 7.)  The City made an 
express contractual commitment to cooperate, and to act in good faith. 
 
 The City also argues that requiring it to comply with its contractual commitment would 
constitute an unwarranted interference with its police power.  This argument, which if carried to its 
logical conclusion would vitiate any development agreement, clearly lacks merit.  (See Gov. Code, 
§ 65865.2 [“[t]he agreement may also include terms and conditions relating to applicant financing of 
necessary public facilities”].  See also Santa Margarita Area Residents Together v. San Luis Obispo 
County Bd. of Supervisors (2000) 84 Cal.App.4th 221, 233 [“[t]his type of action by the County is more 
accurately described as a legitimate exercise of governmental police power in the public interest than 
as a surrender of police power to a special interest”].) 
 
 In sum, the parties’ development agreement did not mandate approval of any proposal for a 
CFD that Winehaven might offer.  Rather, the agreement merely required the City to cooperate with 
Winehaven’s attempt to form a CFD, and to consider Winehaven’s proposal in good faith.  This is an 
enforceable contractual obligation. 
 

Damages 
 
 While Winehaven has adequately alleged a breach of contract, the Court finds that 
Winehaven has failed to adequately allege a theory of contract damages.  (See Complaint, ¶ 44.)  
Winehaven’s allegations fail to articulate Winehaven’s interpretation of the contractual language 
providing that “[n]either Party shall have any liability hereunder to the other for any consequential, 
indirect or punitive damages.”  (DDA, Section 10.12.2.  See Complaint, passim.) 
 
 The Court is required to accept a plaintiff’s pleaded interpretation of a contract, if the 
language of the contract is reasonably susceptible to that interpretation.  (See Consolidated World 
Investments, Inc. v. Lido Preferred Ltd. (1992) 9 Cal.App.4th 373, 379.)  The Court cannot perform 
such an evaluation in the case at bar, however, until Winehaven has pleaded its interpretation of the 
‘no damages’ clause. 
 
 Further, in any amended complaint, Winehaven shall allege the nature of, and the estimated 
dollar amount of, each category of monetary damages that Winehaven seeks in this action.  (See, 
Code Civ. Proc., § 425.10, subd. (a)(2) [“[i]f the recovery of money or damages is demanded, the 
amount demanded shall be stated”].)  This will aid the Court in evaluating whether Winehaven’s 
pleaded interpretation of the parties’ development agreement is reasonable. 
 
 In the context of any renewed demurrer, Winehaven should be prepared to cite legal 
authority standing for the proposition that California recognizes “direct” damages as a remedy 
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independent of “consequential, indirect or punitive damages.”  The Court is skeptical on this point, 
but will consider the issue with an open mind. 
 
  C-2. The Second Cause of Action 
   (Breach of the Implied Covenant). 
 
 The Second Cause of Action is for breach of the implied covenant of good faith and fair 
dealing.  The City’s demurrer to this cause of action is sustained with leave to amend.  The basis for 
this ruling is as follows. 
 
 Even if the parties’ development agreement did not impose express contractual obligations to 
cooperate, and to act in good faith, such terms would have to be implied.  On this point, the Carma 
decision held in pertinent part as follows: 
 

… The covenant of good faith finds particular application in situations where one 
party is invested with a discretionary power affecting the rights of another.  Such 
power must be exercised in good faith.  

 
(Carma Developers (Cal.), Inc. v. Marathon Development California, Inc. (1992) 2 Cal.4th 342, 372.  
See also, Cal. Lettuce Growers v. Union Sugar Co. (1955) 45 Cal.2d 474, 484 [“where a contract confers 
on one party a discretionary power affecting the rights of the other, a duty is imposed to exercise that 
discretion in good faith and in accordance with fair dealing”].) 
 
 One could argue that Winehaven’s implied covenant cause of action is superfluous, in light of 
the First Cause of Action.  However, the distinction between the breach of an express contract term, 
and the breach of the implied covenant not to frustrate the purpose of an express contract term, is 
often a subtle one, and the Court finds that in the case at bar the matter is not suitable for resolution 
by demurrer.  Winehaven has appropriately pleaded breaches of the implied covenant as an 
alternative legal theory. 
 
 The demurrer to this cause of action is sustained solely based on Winehaven’s failure to 
adequately plead its claim for monetary damages, as discussed above.  (See Complaint, ¶ 48.) 
 
  C-3. The Fifth Cause of Action 
   (Specific Performance). 
 
 The Fifth Cause of Action is for specific performance.  The City’s demurrer to this cause of 
action is overruled, because Winehaven does not seek monetary damages in this cause of action.  
(Complaint, ¶¶ 57-62.)  The Court states two caveats, however. 
 
 First, the Court denied Winehaven’s request for a preliminary injunction, and the Court of 
Appeal has vacated its stay of that denial.  Accordingly, this cause of action may now be, or may soon 
be, moot.  At the time the Court denied a preliminary injunction, an escrow had already been opened 
for a transfer of the subject property to a third party, and the City had already deposited a deed into 
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that escrow.  The Court assumes that the escrow has now closed, or will close in the very near future. 
 
 The second caveat is that, even if no escrow had been opened, the rule of prior exclusive 
jurisdiction would squarely apply to the relief sought in this cause of action.  Unless the federal court 
were to abandon jurisdiction over the subject property, this cause of action is not viable for the same 
reasons stated in the Court’s denial of injunctive relief. 
 
 For these reasons, Winehaven may wish to consider voluntarily omitting this cause of action 
from any amended complaint. 
 
  C-4. The Sixth Cause of Action 
   (Declaratory Relief). 
 
 The Sixth Cause of Action is for declaratory relief.  The City’s demurrer to this cause of action 
is overruled; a contract is a proper subject for declaratory relief.  (Code Civ. Proc., § 1060.) 
 
 One could argue that this cause of action is superfluous, in light of the First and Second 
Causes of Action.  (See Code Civ. Proc., § 1061; Hood v. Superior Court (1995) 33 Cal.App.4th 319, 
323-324 [no need for declaratory relief when issues raised “were fully engaged by other causes of 
action”].  See also, General of America Ins. Co. v. Lilly (1968) 258 Cal.App.2d 465, 470.)  Given the 
procedural complexity of this case, however, the Court exercises its discretion not to dismiss this 
cause of action at the pleading stage. 

 
 

 

 

 

 

 

 

 

  


